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ABSTRACT 

Five bills were discussed at this hearing: (1) S. 
1050, which would allow the court to accept voluntary services and 
gifts and bequests; (2) H. R. 153, which would make certain technical 
amendments and rrodify various provisions relating to the court's 
operations and administration; (3) S. 868, which would improve 
educational benefits for active duty servicemembers and reservists 
who served during the Persian Gulf War; and (4) S. 1095 and (5) H.R. 
1578, both of which would revise reemployment rights laws. Testimony 
included statements and prepared statements from the following: U.S. 
Senators Cranston, Jeffords, Simpson, Specter, and Thurman and 
individuals representing the University of Texas; veterans 1 
Employment and Training, Department of Labor; Reserve Affairs, 
Department of Defense; Paralyzed Veterans of America; AMVETS; 
Disabled American Veterans; Department of Veterans Affairs; National 
veterans Affairs and Rehabilitation commission; Office of Personnel 
Management; American Legion; Veterans of Foreign Wars of the United 
States; U.S. Court of Veterans Appeals; and Department of Justice. 
Appendixes include the five bills being considered , statements, views 
on S. 1095 and H.R. 1578, and written questions and responses. 
(YLB) 
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I EGISLATION RELATING TO REEMPLOYMENT 
RIGHTS EDUCATIONAL ASSISTANCE, AND 
THE U.S. COURT OF VETERANS APPEALS 

THURSDAY, MAY 23. 1991 

U.S. Senate, 
Committee on Veterans Affairs, 

Washington, PL. 

TkP remittee met pursuant to notice, at 9:30 a.m., in room 
SR 418 RuSdl Senate Office Building, Hon. Alan Cranston (Chair- 
man of the Committee) presiding. , 

Present Senators Cranston, Daschle, Specie, and Jeffords. 

OPENING STATEMENT OF CHAIRMAN I RANSTON 

Chairman Cranston. I welcome you all to today's hearing relat- 
ing to veterans' education and r^r\^t^nfS^^ 
U.S. Court of Veterans Appeals. Thanks to all the ^itnwjw wno 
are appearing before the Committee today for shanng your views 



W The measures before the Committee are described in detail in my 
writ*,! Semlnt copies of which are available on the table ,n the 

h With regard to the Court, there are two bills. S. 1030 would allow 
thi Court to 'accept voluntary services and gifts and bequests. The 
other bill ^relating to the Court is H.R l.W. which the House passed 
on Feb ^^uarv 20 g 1001. This bill would make certain [technical 
amendment? and modify various provisions relating to the Court s 

°^hTfe"nce d To £^n S ' employment and education mean- 
ures recent Persian Gulf conflict has unfcnjjrrf t he impact 
that the commitment of our military forces has on tne^ lives oi so 
maW individuals I want to ask forgiveness for going on at a little 
bit oi length about one aspect of this that I think bears some care- 

fU Manv active duty servicemembers and reservists "ad to leave 
scSyorder to serve in the Persian Gulf or in support of mili- 
ar ^00^3^^^^^^ there. S. S6S would restore educational assistance 
entitlement U J thoTJwho were unable to complete ^'^^J 
due to service in connection with the Persian Cult conflict and 
would protect reservists who were called up from losing any time 
in which to use their education benefits. 

m With the mobilization of about 228,000 rm-rvists and National 
Guard members since last August, we have ^^^f^lZ 
of the price that citizen soldiers, their families, and their employers 
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must pay to meet our national security commitments around the 
world. Approximately 80 percent of the enlisted personnel and 90 
percent of the officers who were activated were full-time employees 
in civilian jobs at the time of their order to duty. 

As of last week, 2Vfe months after the fighting subsided, 118,000 
reservists and Guard members were still on active duty. These indi- 
viduals — and their families — were ready to make and have made 
many sacrifices. They performed their supporting roles extremely 
well during the buildup and the weeks of actual conflict, which of 
course was a very short time. 

In exchange, I believe the Armed Forces should make it a priori- 
ty to return these individuals to their civilian jobs and educational 
pursuits as quickly as operational needs can allow. They should not 
be kept on for the convenience of the military and doing jobs that 
could be turned over to active duty personnel or to contractors. 

Generally speaking, employers have reacted in a patriotic and 
supportive manner. I am concerned, however that employer sup- 
port — the main element in the successful workings of veterans' re- 
employment rights laws for over 50 years — may be severely tested 
with the continued deployment of half of the mobilized Reserve 
Force, while Regular Forces are being welcomed home. 

If employers perceive the continuing retention of Reserves as un- 
reasonable, support could deteriorate and put the entire total-force 
concept at risk. 

Prior to Desert Shield, employment conflicts were said to account 
for as much as one-third of the unprogrammed losses in the Select- 
ed Reserves. I am concerned that figure could grow if the citizen 
soldiers are not back at their jobs when the parades are over. 

As Chairman of this Committee, I am deeply concerned that 
1,600 VA health-care workers — including 200 physicians and 900 
nurses — are still not back. 

As a Senator from California, I have received more than 100 let- 
ters — I have a stack of them here — from reservists and their fami- 
lies who are frustrated because the reservists are still not coming 
home. Let me read to you from some of these letters to give you a 
sense of the disruption in the lives of the fine men and women who 
are serving our country. 

This letter is from a southern Californian: "When President 
Bush ordered the activation of certain reservists, my life was 
changed. My fiance was called to serve his country. I learned more 
about the world and a little about politics during Desert Shield and 
then Desert Storm. However, now that the situation is somewhat 
under control and a peace treaty is at hand, I am left in a state of 
confusion and somewhat resentful that my fiance is still in Okina- 
wa with his release nowhere in sight/* 

I've heard from a number of reservists serving in Okinawa. 
Here's another letter from a young woman in Oregon whose fiance 
in Okinawa was just informed that he will be traveling to Singa- 
pore, Malaysia, and possibly the Philippines: 

"My fiance was taken out of school a week before his final 
exams. He was to graduate last January with a GPA of 3.5. Be- 
cause of his departure, he lost all credits for the entire semester, 
he has completely missed the spring semester, and with this 
planned return sometime in September he will miss yet another se- 
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mester. I feel these people should be home in time to register for 
the fall semester that starts in August." 

Assistant Secretary Duncan, I hope that during your comments 
you can explain why reservists activated for Operation Desert 
Shield/Desert Storm are still in Okinawa, with plans to travel 
around the Far East. 

I am also concerned about the number of doctors who have prac- 
tices that they have left behind whose patients are leaving them 
and who may be losing their livelihoods. Here is a letter from a 
doctor in southern California: 

"I am a physician and an Army reservist who was called to 
active duty in December 1990 to help with the national emergency. 
This is the commitment that I accepted as a reservist when I 
joined. 

Now that the emergency no longer is present, my commitment 
has reverted to maintaining my solo medical practice and support- 
ing my family. If I am gone for more than a few months, the doc- 
tors who refer to me will have changed their referral patterns and 
use another urologist. At f)<> years of age, I don't have a years to 
begin to reestablish a practice nor can I borrow enough money to 
start again. 

Today, we were informed that our Reserve unit was to be kept on 
active duty until December. This is primarily to fill the long-term 
void the service has had in treating retirees and military depend- 
ents. The price of going bankrupt and losing a practice that took 20 
years to establish is too great for me to pay to save the military 
medical system a few dollars in patient care." 

Another doctor from northern California has written about a col- 
league: 

**I feel thnt it in wrong for this doctor, as a reservist, to be still 
stationed on the front while many active duty doctors have already 
come home. More importantly, we have a rural area that has 
sorely missed his medical services. He is a general surgeon and we 
very much need him. He has already been gone for (> months. 
Please help us to get him home." 

And this letter was from May 7, *i wonder if we are taking ad- 
vantage of our medical reservists to fill longstanding shortages in 
our military medical care facilities " 

Finally, this is from a California!! in the Naval Reserve now sta- 
tioned in Puerto Rico: 

"Most of us took a severe cut in pay and a lot have lost business- 
es, or are about to. We need your ht'lp to inquire as to why we are 

ill here when our active duty replacements are in Mississippi and 
have been since January l!Oi. 

"Our morale is on a ciownsiide and we feel like the abused child 
locked in the closet that no one knows about. Please get us home 
while there is some yellow ribbon left." 

Again, Assistant Secretary Duncan, I hope you will be able to ex- 
plain the rationale behind the continued deployment of reservists 
over active-duty personnel. 

As dramatic and far reaching as are the massive Reserve eallups, 
the ongoing test of the reemployment rights law, year in and year 
out, relates to the ordinary requirements of being a member of the 
Selected Reserve or National (iuard, 
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In S, 1095, we are proposing a complete revision of the 50-year* 
old reemployment rignts laws. Our aim is to avoid delays and dis- 
putes in the implementation of the law by stating more clearly the 
rights and obligations of all parties. 

At this time, I recognize tae cooperative efforts of many here 
today who have had a part in bringing forward this needed revi- 
sion. About 3 years ago, the Departments of Labor, Defense, VA 
and Justice, together with the Office of Personnel Management, 
began the tedious process of reorganizing this seemingly simple, 
but highly technical chapter of title 38. 

Their efforts serve as the basis on which the Chairman of the 
House Veterans' Affairs Subcommittee on Education, Training, and 
Employment, Representative Penny, was able to develop K.R 1578, 
a bill that the House passed on May 14. H.R. 1578, in turn, served 
as a starting point for S 1095, which we developed with various 
changes and with further technical assistance from the Adminis- 
tration. 

For 50 years, the Reemployment Rights Program has run very 
smoothly, due in large part to the efforts of the Department of 
Labor, where more than 90 percent of disputed cases are resolved 
by negotiation rather than litigation. 

Much credit is also due the Department of Defense, whose Na- 
tional Committee for Employer Support of the Guard and Reserve 
keeps the lines of communication open between employees, their 
units, and their employers. 

Finally, I note with appreciation the aggressive leadership taken 
by the Director of OPM during the recent Persian Gulf conflict to 
provide an affirmative support of Federal employees ordered to 
active duty. 

I look forward to working with OPM, Labor, DOD, Justice and 
the other organizations represented here today, the Committees 
Ranking Minority Member, Senator Specter, and ail members of 
the Committee to develop legislation that will gain the support of 
our Committee. 

Again, my sincere thanks for your participation today. 

I also have an announcement to make about D1C reform. I've 
been working for Severn! months to draft a bill to reform the DIC 
program. My proposal will address the present inequities in the 
system, without reducing benefits for those already receiving DIC. 

I have not yet introduced a DIC reform bill because I feel that it 
would not be responsible to do that before we have a firm idea of 
the cost entailed. On April 2. Committee staff asked CBO to pro 
vide a preliminary cost estimate for my draft bill Unfortunately, 
data currently available from VA are not sufficient to allow CBO 
to make a reliable estimate, and VA advises that it could take sev- 
eral months to collect sample data sufficient for this purpose. I will 
place in the record of this hearing a copy of a letter I received from 
CBO about this problem. 

{The letter referred to appears on p. 1 150. J 

Chairman Cranston, For these reasons, I have decided to 
remove DIC reform from the agenda of the June i2th hearing and 
the June 2i\th markup. This will enable other legislation — most no- 
tably the COLA for service-connected compensation — to tfo forward 
in a timely manner. 
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I plan to hold hearings on D1C reform proposals as soon as we 
receive the Administration's bill and a cost estimate for my bill. 
[The prepared statement of Senator Cranston appears on p. 148.] 
Chairman Cranston. Now, HI turn to Arlen Specter, the Rank- 
ing Minority Member of the Committee for whatever opening re- 
marks he may desire to make. 

OPENING STATEMENT OF SENATOR SPECTER 

Senator Specter. Thank you very much, Mr. Chairman. 

I commend you for scheduling this important hearing on educa- 
tion and reemployment for our Gulf veterans and on very impor- 
tant issues generally for the veterans population. 

I think it worth noting for the record that three of our colleagues 
are on the floor at this moment — Senator Thurmond, Senator 
Simpson and Senator Jeffords, all members of this Committee, and 
I was just there a moment ago — on the introduction of the educa- 
tion bill which the President has sponsored which will have a very 
important impact on what is being decided !>ere. 

I commend the very distinguished panel of witnesses and the 
very extensive efforts which have gone into the legislative propos- 
als and the hearing which we are having today, an unusual coordi- 
nation of four major departments — Department of Labor, Depart- 
ment of Defense, Department of Justice, the Office of Personnel 
Management — so that we have a very important lineup. 

I'm not going to speak at length in an opening statement but 
would ask unanimous consent that my prepared statement be 
placed in the record. 

[The prepared statement of Senator Specter appears on p. ItU.j 

Senator Spkcter. Regretably I'm going to have to excuse myself 
because we have Secretary of State Baker testifying before the For- 
eign Operations Subcommittee beginning in 10 minutes at 10 
o'clock. There are so many critical issues, it's hard to single one 
out, but perhaps the most important issue for the veterans of 
America and for America is that there not be another war in the 
Gulf. The Administration and the Secretary of State are making 
Herculean efforts along that line, 

I snail return if it is possible. In any event, I will be following 
these proceedings very closely as we work through our very ambi- 
tious schedule which the Chairman of the Committee has orga- 
nized. 

Thank you very much, Mr. Chairman. 

Chairman Cranston. Thank you, Arlen. very much. 

We now go to our first panel, those seated at the table, which 
consists of representatives of various executive branch agencies. 1 
welcome Tom Collins, Assistant Secretary of Labor for Veterans' 
Employment and Training; Stephen Duncan, Assistant Secretary of 
Defense for Reserve Affairs; Stuart Schiffer, Deputy Assistant At 
torney General for the Civil Division of the Department of Justice; 
and Patricia Lattimore, Deputy Associate Director for Career 
Entry Group, Office of Personnel Management. 

Tom, if you would now summarize your testimony in a minutes, 
then we'll proceed with the other witnesses in the order in which I 
introduced you 

ii' 
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Thank you again very, very much. 

STATEMENT OF HON. THOMAS E. COLLINS III, ASSISTANT SECRE- 
TARY FOR VETERANS' EMPLOYMENT AND TRAINING, DEPART- 
MENT OF LABOR 

Mr. Collins. Thank you, Mr. Chairman, for the opportunity to 
present testimony on this very important area of veterans' reem- 
ployment rights. I certainly support the Committee's effort and rec- 
ognize your commitment toward strengthening the Veterans* Re- 
employment Rights Program through a new Uniformed Services 
Employment and Reemployment Rights Act. 

I'll make a brief summary of the written testimony which is sub- 
mitted for the record. 

The citizen soldier is an American tradition. Throughout our his- 
tory, Americans have left their civilian pursuits to defend the 
Nation and the principles of liberty and justice we cherish. The 
recent conflict in the Middle East has been no exception. 

Thousands of men and women serving in the National Guard 
and the Reserve components were called to active duty to respond 
to an active aggressic i that challenged and threatened all who 
value freedom and rule of law. In addition, experienced merchant 
seamen left other lines of work to staff cargo and Navy vessels 
going to the theater of operations. Some have come back, others 
will return. They have and will be coming home — returning to 
their families and to the civilian endeavors they interrupted to 
serve our Nation. 

Since 1940, the existing Veterans' Reemployment Rights law has 
protected employees who leave civilian jobs for voluntary or invol- 
untary service in the regular military forces. Upon completion of 
their military service, they are entitled to return to their previous 
civilian jobs or similar jobs with the precise seniority, status, rate 
of pay, that they would have attained if they had remained con- 
tinuously employed. 

Throughout the years, amendments to the law have given Re- 
serve and National Guard members the right to leaves of absence 
from their civilian jobs to participate in military training, and 
have protected them from service-related discharge or discrimina- 
tion in emp oyment by the employers. 

Under tho Total force Policy, adopted by the Department of De- 
fense in 197u z: t a recently validated by Operation Desert Storm, 
our country is more dependent than ever upon our Reserve compo- 
nents. An essential element of readiness is participation and train- 
ing necessary to maintain and enhance military skills. 

Reserve component personnel are unlikely to be willing to par- 
ticipate in such training unless they can be offered reasonable as- 
surances that they will not suffer harm with respect to their civil- 
ian jobs and careers. For this reason, the effective enforcement of 
reemployment rights is more important than ever before. 

After a 3-year effort by a task foice of interested Federal agen- 
cies, the Administration proposed a comprehensive revision of the 
Veterans' Reemployment Rights statute to secure the reemploy- 
ment rights of servicemembers. The need for this revision was mag- 
nified during the latest military action where large numbers over 
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200,000— Reserve and National Guard members were activated and 
some weaknesses in the Veterans' Reemployment Fvights law 
became more apparent. 

The Administrations proposal, which has been substantially 
adopted by the House of Representatives as H.R 1578, is designed 
to establish clearly the rights of servicemembers and the responsi- 
bilities of employers through clear, simple statutory language. 

The Administration s intent also was to ensure that rights under 
tho existing statute and its case law would be improved or pre- 
served. In addition, we sought to reduce case loads and litigation 
through more timely resolution of differences. 

We are very pleased that your Committees IeadersHn has pro- 
posed legislation that would accomplish many of these improve- 
ments, while also retaining and continuing the basic focus and 
rights of the current law. For example, S. 1095, like H.R. 1578, 
would help close the gaps in health insurance coverage; would con- 
tinue to provide similar protections for Federal employees as well 
as non-Federal employees; would eliminate distinctions between 
categories of military training and service; would make the law 
more understandable; would outlaw employer reprisals for claim- 
ants; and it would assist recruitment and retention of reservists 
and members of the National Guard to support the Total Force 
Policy. 

We are in the process of analyzing the provisions of S. 1095 and 
comparing them to the Administrations proposal and the House- 
passed bill, H.R. 1578. We will supply views on S. 1095 as soon as 
possible. 

[The vitws referred to appear on p. 355.1 

Mr. Collins. We can point out at this time that there are several 
areas of concern. I will just highlight these. Perhaps we can discuss 
them later and certainly we would need to address these in writing 
at a later date. 

In the area of health insurance coverage, a vital pa~t, there 
seems to be some uncertainties as to the intent of the Senate bill. 
The Administration and the House bill follows the basic pattern of 
COBRA. 

There is some concern over the Senate bill's annual leave state- 
ment. We believe it is just rathe* unclear as to when on leave of 
absence, should the employee be entitled to leave of absence poli- 
cies of the employer's or "entitled to leave rights based upon the 
active work status 

S. 10!?5 would also increase direct spending; therefore, it would 
be subject to the pay-as-you-go requirement of the Omnibus Budget 
Reconciliation Act. We are preparing, with the help of OMB, an 
impact study on these costs. 

We have i.;ome other suggestions for changes to the bill which wt* 
will be presenting in writing at a later date. 

There is also a section in the proposed Senate bill which requires 
the Department, through my office, to undertake an extensive 
public information campaign. We believe this is unnecessary in the 
statutory language because this campaign is already well under- 
way, has been very successful, and such a requirement in the stat- 
ute would indeed be redundant. 
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In conclusion, we look forward to working with the Committee to 
clarify .md simplify the current Veterans Reemployment Rights 
statute, to the proposals in S. 1095 and to resolve all issues that we 
have addressed. 

Thank you very much. 

[The prepared statement of Mr. Collins appears on p. 172.] 
Chairman Cranston. Steve, I want to ask each of you to try to 

do the 5 minute summary. Your full statement will go in the 

record. 

STATEMENT OF HON* STEPHEN M. DUNCAN, ASSISTANT 
SECRETARY FOR RESERVE AFFAIRS, DEPARTMENT OF DEFENSE 

Mr. Duncan. Thank you, Mr. Chairman. 

I'm going to try to respond to some cf the remarks you made in 
your opening remarks and then perhaps during the question and 
answer period we'll have a chance to explore them at greater 
length. 

Let me commence by saying that this is a rather remarkable 
time in the history of American Reserve Forces. A lot of people 
have different impressions about what did and did not happen in 
Desert Storm. What did happen is that for the first time since our 
Nation went to an All-Volunteer Force and adopted the Total 
Force Policy, the Nation called reservists involuntarily to active 
duty and in addition to that, we had literally tens of thousands of 
people volunteer who were not called. 

Chairman Cranston. You're speaking of reserving? 

Mr. Duncan. Reservist, National Guardsmen and reservists. On 
one day, I recall that we had over 10,000 volunteers from the Air 
Reserve components alone. Those were volunteering on a given 
day. 

We had almost 228,000 National Guardsmen and reservists who 
were called to active duty; 106,000 of those served in the Kuwaiti 
theater of operations; 71 reservists gave their lives in Desert Shield 
and Desert Storm; and I think by any fair standard, by any stand- 
ard that I'm aware of, you could only conclude that their perform- 
ance was absolutely outstanding. They responded with alacrity to 
the Nation's call to arms and they performed as only American 
volunteers who have the patriotism they do, could perform. 

If you'd asked me 6 months ago, whether a callup of this magni- 
tude could have gone so well, I would have said, I hope so, but I'm 
skeptical. But, it really did go this well. 

I'm very pleased, and let me express my thanks to this Commit- 
tee and the individual members on it, for the help we received on 
the Soldiers and Sailors Civil Relief Act. I think that went a long 
way to alleviating some of the perceived inequities by some of the 
members of those Reserve forces. 

The particular legislation we're discussing this morning is some- 
thing I have a great deal of personal interest in. I've been working 
on it personally since 1987. As a former Assistant U.S. Attorney, I 
have some firsthand experience dealing with statutes that are am- 
biguous and lead judges to reach different conclusions about what 
the rights of people are. 
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I think it's in the best interest, not only of American reservists, 
but of their employers, to have clear signals, absolute certainty as 
clearly as we can make it, of what the law permits and what the 
law requires. 

I will tell you that our experience with American employers in 
this conflict has also been absolutely outstanding. Everywhere I 
go — as recently as last Friday in Ne*v Orleans when I was down 
welcoming home a squadron of 18 A- 10 aircraft from the Air Force 
Reserves, the 926th Tactical Fighter Group — wherever 1 go, I ask 
about their relationship with their employers and I'm astounded at 
the support that American employers have given to our Guards- 
men and reservists in the conflict. 

To address specifically one of your concerns about what we re 
doing with reservists, let me summarize it in this way. There is 
considerable misunderstanding about why some reservists are still 
on active duty. There are lots of factors. I won't presume to go into 
them during my 5 minutes of opening, but let me summarize very 
quickly by saying, it's not accidental 

In the case of the Army, for example, almost 70 percent of the 
Army's combat support and combat service support elements — spe- 
cifically medical units, transportation units, ammunition handlers, 
port handlers, water purifiers, civil affairs units, et cetera—are in 
the Army Reserve components. It was designed to be that way. We 
have more combat units in the Active component and far more 
support unite in the Reserve components. 

Those people with those precise logistical skills are the people 
that we need most as we're loading up the remaining 500 shiploads 
of things, including everything from people to ammunition, but 
whatever, to bring back to our country. 

It was a magnificent projection of military force done under diffi- 
cult circumstances, but it's no less difficult to bring all of that force 
back. Some of those people, many of those people, havp precisely 
the skills that we need to help us load all of that up, and they are 
performing very, very well. 

I will concede that there may be individual instances where they 
have not been told, and there is no excuse for that, if they've not 
been told exactly what the plans are or why they are being needed. 
That's all leadership and perhaps we need to look into some indi- 
vidual cases. We are doing that as we become aware of those indi- 
vidual cases. 

The reservists also need to know r that while the perception per- 
haps in the media was that the conflict ended on February 
since then we've had the Kurdish situation, we've had the Bangla- 
desh situation, we also have an awful lot of people—and this 
doesn't answer the equation entirely — we have an awful lot of 
active duty soldiers who had been deployed from home for months 
who then deployed for several additional months to go fight the 
war and have not been home in a great deal of time. 

So what we're trying to do is to be as fair and equitable to all of 
the members of the Armed Forces as possible. This has Secretary 
Cheneys personal attention. Just this week, he informed me that 
he's discussed the matter with the Chairman of the Joint Chiefs of 
Staff, with Lieutenant General Pagonis over in the Persian Gulf. 
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It has the attention of the policy leadership of the Department. 
We're doing our very best and I'll be glad to discuss specifics with 
you about how we're going about the business of bringing our re- 
servists home. 

Let me summarize quickly with respect to the legislation at 
hand. We certainly endorse the concept of what the Congress is 
trying tr do. I believe in the long run, it will benefit both reservists 
and their employers. 

I might just conclude with a final note. I checked as recently as 
yesterday with my National Committee for Employer Support of 
the Guard and Reserve and was informed that at least measured 
by the number of telephone calls that are coming in from employ- 
ers, employers continue to be very, very supportive and seem to 
have a very great understanding of precisely what we're trying to 
do, and that we're keeping reservists only to meet operational 
needs. 

I can't predict for certainty how that will go in the future but as 
of yesterday, it seemed to be there was a pretty broad-based under- 
standing by employers. 

I'll look forward to your questions, Mr. Chairman. Thank you. 

[The prepared statement of Mr. Duncan appears on p. 179.] 

Chairman Cranston. Thank you very, very much. 

Stuart. 

STATEMENT OF STUART E. SCHIFFER. DEPUTY ASSISTANT AT- 
TORNEY GENERAL, CIVIL DIVISION. DEPARTMENT OF JUSTICE 

Mr. Sohiffer. Good morning, Mr. Chairman. 

I join my colleagues in expressing gratitude to the Committee for 
its consideration of this important legislation. 

As the Chairman indicated, the existing Veterans' Reemploy- 
ment Rights law has served well for over 50 years. Nevertheless, 
efforts to amend the statute have not always kept pace fully with 
changes such as the dramatic evolution of the role of the Reserves 
as part of our total military force Equally, I think it's clear that 
recent years have seen substantial changes in the types of employ- 
ment rights end benefits which are important in the civilian work 
force. 

There can't be any more important incentive to voluntary mili- 
tary service than assurance of clearcut and unqualified rights to re- 
employment without penalty. I would place emphasis on the need 
for these to be clearcut and unqualified. Those who answer the call 
to their Nation's colors simply shouldn't have to fear for their civil- 
ian livelihood. 

The need for legislative clarification and revision as embodied in 
the Administration proposal and in S. 1095 is probably best mani- 
fested by cases such as King v. St. Vincent s Hospital to which we 
allude in our prepared statement and is currently before the Su- 
preme Court. 

Its an area of thj law that can f t abide ad hoc or unpredictable 
results. In the King case, the lower court engrafted a reasonable- 
ness requirement as have several courts on the duration, length, 
and type of service that qualifies for coverage under the act. 
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We believe these decisions were wrong but in any event, this cre- 
ates a situation where individual reservists are almost dependent 
on the laws of 13 Federal circuits to ascertain whether their rights 
are going to be fully protected. This bill would make clear that 
such a requirement has no basis in the law, just as we think it had 
no basis in the existing law. 

As illustrated by our petition for certiorari in the King case, the 
Justice Department takes its responsibilities to represent veterans 
who were denied reemployment very seriously. We've been pleased 
to work with our colleagues in the other executive agencies and the 
Congress on this legislation, I pledge that we will continue to work 
with your staffs to perfect the bill. 

Our prepared testimony does take note of certain limited con- 
cerns we have with S. 109S. For example, we express concern about 
the notion of attorneys in the Office of Special Counsel represent- 
ing Federal employees in the courts in cases where the Govern- 
ment is the defendant, but I want to assure the Committee of our 
overall support for the legislation and our willingness to continue 
to work with you to see that this bill is passed. 

Thank you. 

[The prepared statement of Mr. Schiffer appears on p. lSti.j 
Chairman Cranston. Thank you very, very much. 
Patricia. 

STATKMKNT OF PATRICIA LATT1MORE, DEPITY ASSOCIATE III- 
RKCTOR. CAREER ENTRY (iKOt'P, OFFICE OF PERSONNEL MAN- 
AGEMENT 

Ms. Lattimokk. Good morning, Mr. Chairman. 

OPM also thanks you for inviting us to share our perspectives on 
the Uniformed Services Employment and Reemployment Rights 
Act. OPM shares my colleagues view that VRR, a longstanding 
law, has been amended and subjected to numerous judicial inter- 
pretations and has become difficult and cumbersome to administer. 

OPM strongly supports efforts to make the statutory employ- 
ment protections for veterans and reservists stronger and clearer. 
We will generally defer to the Department of Labors analysis of 
the details of S. 1005 and the differences between the Senate and 
House proposals for amending the VRR law. 

The Federal Government, as an employer, is very proud of the 
longstanding tradition of support and encouragement of employees 
in our Reserve system and has a reputation already for offering 
considerably more benefits to reservists than do many employers. 

OPM continues to be committed and willing to continue the full- 
est support of our veterans in the reservist system and believes 
that our returning veterans from the Cull War, our citizen sol- 
diers, deserve no less 

We thank you and we too are available to answer any questions 
that you may have. 

[The prepared statement of Ms. Constance Berry Newman ap- 
pears on p. MM. | 

Chairman Cranston. Thank you very, very much. 

Senator Jeffords has joined us. Do you have any opening remarks 
to make? 
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OPENING STATEMENT OF SENATOR JEFFORDS 

Senator Jeffords. Yes, I do, Mr. Chairman, I'll just take a couple 
of minutes. 

I certainly want to welcome everyone here to the hearing this 
morning, especially on the programs that we are discussing on edu- 
cation and employment benefits. This is an area of great interest to 
me. 

This is kind of an education morning. We were just over on the 
House floor talking about the President s efforts in the bipartisan 
area and I'm headed off to the Education Committee on Higher 
Education after awhile. 

I'd like to make the rest of my statement a part of the record, 
Mr. Chairman. I'm pleased to be here and am looking forward to 
the testimony. 

[The prepared statement of Senator Jeffords appears on p. Hiti.] 

Chairman Cranstjn. Thank you very much. 

Steve, let me start by pursuing the matter that I stressed in my 
opening remarks. I appreciate your comments and your brief sum- 
mary on my concerns. 

I do want to explore the matter of the number of reservists and 
members of the National Guard ordered to do duly for Operation 
Desert Storm who are still on active duty more than 2 months 
after hostilities in the Persian Gulf have subsided. 

I know the demobilization can be a iengthy process and that rr 
servists were tasked with many of the duties necessary to support 
our current Gulf mission. I'm proud of their performance, as are 
you, and all who are aware of what they accomplished. 

The fact that reservists have jobs or education pursuits to which 
they need to return and the fact that many have greatly reduced 
incomes while serving really has to be taken into account. Our abil- 
ity to sustain a large Reserve Force depends on two key factors: * he 
willingness of hundreds of thousands of individuals to volunteer for 
Reserve service and the cooperation of thousands of employers. 

Keeping reservists on active duty for unnecessarily lengthy 
tours, if they are unnecessary, could be detrimental to both Re- 
serve recruitment efforts and the cooperative spirit that you need 
from employers. 

Can you expand a bit on what the services are doing to carry out 
the priority goal of bringing reservists home as rapidly as practical, 
all factors taken into consideration? 

Mr. Duncan. Sure. Let me make several comments in response. 

I'm sensitive to the issue because I was a reservist for IS years 
and I was also a practicing attorney and as a professional, I darned 
well knew exactly what the risks were when I was called to active 
duty and how it would affect income, my family and et cetera. We 
didn't live near a naval base or military base, so I'm aware of these 
concerns firsthand. 

Chairman Ckanston. It is helpful that you have that back- 
ground. 

Mr. Dunc an. I believe so. Let me tel! you that Fm following this 
on literally a daily basis. I have discussed it with the service Secre- 
taries, (he issue with tfu* Secretary of Defense, with military lead- 
ership, and so forth. No one in the Department of Defense would 
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subscribe to the notion of keeping a reservist on active duty unnec- 
essarily 

The issue is simply that we are still in a form of conflict, even 
though the shooting has stopped. I find this area similar to that 
part of Desert Shield before the shooting started in January but 
after we started sending forces there in August. We built up all of 
that force and recall that we started sending forces to the Persian 
Gulf in the middle of August of 1990, The shooting war did not 
start until January of 1991. It took us that long to get all of the 
logistical support system to the Persian Gulf. 

One cannot reasonably expect to bring it home in much less time 
than that. We are doing our best, but we Ye talking about hundreds 
of shiploads of cargo, logistics and so forth. It is a fact— in retro- 
spect, I think it was probably a good decision but something we II 
be looking at— that we consciously placed much of the support sys- 
tems—in the case of the Army, the biggest of the Armed Forces— 
in the Reserve components. This was not done accidentally. 

For example, the case of medical personnel. The numbers of med- 
ical personnel that we need in peacetime for the members of the 
Armed Forces are considerably less than the numbers of medical 
personnel that we need in a shooting conflict. Our soldiers, ma- 
rines, sailors, airmen, and coastguardsmen are absolutely entitled 
to good medical care. So, we place a large number of medical per- 
sonnel in the Reserve components so they can be available for the 
Nation when they are needed in combat, but not on active duty at 
the cost of the American taxpayer in peacetime. 

Well, it so happens that a large part of our medical personnel 
still in the Gulf are reservists. They were designed to be in the sup- 
port structure. We've put much of the medical force structure into 
the Reserve component. I will tell you that we've already brought 
home over half of the medical personnel. We are looking at every 
one of these kinds of units and are asking our field commanders, 
the people who define the operational needs, to go through and to 
identify as best aw they can, a date certain— understanding that 
these things change on a daily basis just like in a conflict, they 
don't go the way you plan always— but to identify as best as they 
can the dates on which various units in the Reserve components 
and Active components will be returning home, leaving the thea- 
ter, and so forth. 

They are working very ha-d to do that. We have had success in 
some services more than others but it is a fact, for example, that 
there are fewer coastguardsmen in the Persian Gulf than there are 
U.S. Army personnel. So its a bigger problem in the Army to try 
to reach those objectives. 

I talked to the Secretary of the Army. He has informed me, and 1 
have so informed some of the members of the Senate of this, that 
the Army is going to utilize for thif logistical return a small, pre- 
dominantly Active component Residual Force, augmented by civil- 
ian contractor personnel to meet all of the remaining operational 
requirements. 

The Army's Residual Force requirement for July is 20,000, 1;>,00() 
in September, 10,000 in November, Requirements beyond those for 
which the Armv can enter into contracts are going to be met— this 
in the Army's plan— first with Active Component Forces, next with 
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volunteers from the Reserve components — and we still receive a 
large number of volunteers — and then, if necessary, with other 
Active Component Forces. I've been assured that the Army's going 
to continue to rely upon the Reserve Forces only as a last resort 
and that every avenue is currently be explored to insure that no 
reservist is being kept on active duty any longer than is operation- 
ally necessary. 

So the service Secretaries are following this. We are sensitive to 
the sacrifices made by reservists and make no mistake about it, re- 
servists do make 

Chairman Cranston. If you could give us for the record in detail 
that study data to which you just referred? 

Mr. Duncan. Yes, sir. I'd be happy to do that. 

[Subsequently. Secretary Duncan furnished the following infor- 
mation:] 

f?f SERVE COMPONENT PERSONNEL IN AOR 
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Mr Duncan. We are very much sensitive to the fact that reserv- 
ists make very large sacrifices to serve in the Reserve Forces. I'm 
speaking with firsthand knowledge. When you're away from your 
professional practice, you give up your free time and so forth to 
serve. 

I also happen to believe that the great majority of reservists 
being volunteers, know what they were doing, knew what they 
were doing and are very happy to serve. We owe it to them not to 
keep them any longer than is necessary and we are doing our best 
to insure that we do not. 

I can't alleviate every hardship. They do incur significant hard- 
ships to serve and we recognize that. So we're doing all we can by 
way of policy to insure that we'ie as fair and equitable to all of the 
members in the Armed Forces as we possibly can be. 

Chairman Cranston. How many Reserves and National Guards- 
men are still on active duty and serving in locations other than the 
Gulf? 

Mr. Duncan. I don't have those numbers exactly. Til do my best 
to give those to you. I'll be happy to do that. Anywhere in the 
world outside of the Persian Gulf. 

[Subsequently, Secretary Duncan furnished the following infor- 
mation:] 
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Chairman Cranston. Are they fairly substantial numbers? 

Mr. Duncan. Well, they are not significant numbers at all if you 
include the continental United States. We called up, for example, 
in the case of the Naval Reserve, approximately 20,000 naval re- 
servists called to active duty; about 50 percent of those were medi- 
cal personnel. Many of those people went to places like naval hos- 
pitals in the United States so that the active duty medical person- 
nel could go to the Persian Gulf. So we do have several people still 
serving in the continental United States. 

If you combine the United States and the Persian Gulf situation, 
and then take into account that we also sent some reservists to 
Europe so active duty people could go over to the Persian Gulf 
from Europe, I don't know how you'd count it but we feel that they 
are not serving in any place that it's not needed, 111 put it this 
way. 

Chairman Cranston. In my opening statement, I mentioned re- 
servists who are still in Okinawa. Why are they being retained 
there and when will they be released? 

Mr. Duncan. Til have to supply an answer fc r the record on 
that? Are those Marine Corps reservists, Mr. Chairman, you're in- 
quiring about, or do you not know? 

[Subsequently, Secretary Duncan furnished the following infor- 
mation:] 

Reserve ground units assigned to Okinawa as part of Marine Corps Unit Deploy- 
ment Program fUDPi are scheduled to return in August H*9I. These units include: 

2d Bn/23d Marines (Kncino, CA\ 

1st Bn/24th Marines < Detroit, Mil 

G Btry/ttd Bn/ Uth Marines. <W. Trenton, N,J> 

C Btry/ 1st Bn/ 14th Marines <Jack*on. MS) 
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Aviation Units assigned to Okinawa as part of HDP are scheduled to return to 
CONUS by December IWl These units include; 



HMH-772 <CH-!H Sqdnt (Dallas. TX and Willow Grove, PA' 

The primary purpose of UDP is to reduce the personnel turbulence associated 
with 12-month dependents-restricted tours in WestPac and to sustain maximum uni- 
form readiness of tactical units throughout the Marine Corps. 

In order to meet worldwide commitments, which included protection of U S inter- 
ests during civil unrest in Liberia, Somalia, and the Philippines, in addition to Oper- 
ations DESERT SHIELD/STORM, active Marine Corps squadrons on UDP were re- 
quired to remain overseas for five additional months, The active squadrons that 
would normally replace them are just returning from Southwest Asia and need time 
to refurbish equipment and rotate personnel. Selected Marine Corps Reserve avia- 
tion squadrons will replace active squadrons extended on UDP for nearly one full 
year, until other active squadrons can be made available in December 195U. 

Chairman Cranston. Yes, Marine Corps. 

Mr. Duncan. Marine Corps reservists? I'll find out for you al- 
though I will tell you that I was just informed in the last 2 to :i 
days by the Chief of the Marine Corps Reserve that many of the 
people that they even a couple of weeks ago thought they would 
have to retain even into the fall, they've reworked it and figured 
out a way to get them back so that a lot of those youngsters who 
would be starting school in the fall will be back in time to start 
college. 

Chairman Cranston. The VA and a good many rural communi- 
ties really need their doctors and other health-care professionals 
back. Are any special efforts being made to release health-care 
workers? 

Mr. Duncan. I'm not sure. Of course that's being done on kind of 
a service-by-service basis, but let me suggest that you know, when 
we called reservists, we had by policy some standards that permit- 
ted exemptions in the case of hardships, including community 
hardship, so we didn't blindly — the Department of Defense did 
not blindly call up all reservists and be insens'tive to the needs of 
communities, and individuals. By policy, each of the individual 
services had authority to go through on a case-by-case basis and 
look at each individual situation and to grant exemptions where 
facts merited them. 

Were trying to be equally sensitive as we bring back people, but 
again, the driving factor will be the operational needs of the field 
commander. 

Chairman Cranston. What can be done about cases like the two 
that I alluded to through reading their messages — one, a doctor 
who is very concerned about losing his practice; the other, someone 
telling about another doctor who not only is in danger of losing his 
practice, but whose services are very badly needed as a general 
practitioner in a rural community that is without that service 
now? What can be done in special cases like that? 

Mr. Duncan. We're still and we will be for months and perhaps 
years studying how we can improve the process. One of the kinds 
of factors we 1 re going to be looking at are those kinds of hardships. 

1 don't have any absolute answers but my initial impression is 
that we did a pretty good job in granting discretion to each of the 
military services to handle on a case-by-case basis instead of requir- 
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ing broad policy results that required &11 the services to act abso- 
lutely in ail cases the same way. We're balancing uniformity — so 
that people are treated equally and they aren't treated differently 
because they wear a blue uniform as opposed to a green uniform — 
versus the need to give the services flexibility in individual cases. I 
think we handled it pretty well. 

As a practical matter, let's be candid. Our Reserve components 
are All-Volunteer Forces. I'm doing all I can, and I'm sure the Sec- 
retary and everyone in the Department is also, to be sensitive to 
that, but it is a fact that we can't alleviate all hardships. Sacrifices 
are involved in serving one's country. One who serves in the Re- 
serves components I'm sure understands that the mere fact that 
the Nation has not called them to service in 5 years does not mean 
that the Nation may not have a need to call in the future. One has 
to be prepared to serve. 

Our job in the Department of Defense is to make sure that it's 
applied equally, fairly, even-handedly, and that we don't keep them 
on active duty any longer than operationally necessary. We're 
doing our best to accomplish that. 

Chairman Cranston. Do you have a system for looking at indi- 
vidual cases now to see if there is some particular hardship in- 
volved? 

Mr. Duncan. Oh, sure. 

Chairman Cranston. Not in terms of calling them up, in terms 
of letting them go? 

Mr. Duncan. I've made several inquiries. As fact 0 come to my 
knowledge that a particular unit may not be needed or something, 
I simply inquire from the service involved and ask the service Sec- 
retary to find out what's going on with that unit. So we don't hesi- 
tate to ask hard questions as we become aware of individual cases. 

Chairman Cranston. What about the point that I mentioned in 
my opening remarks that active duty personnel are being returned 
from the Persian Gulf ahead of reservists and National Guard per- 
sonnel? What's the explanation for that? 

Mr. Duncan. Well, I guess I would need to know more specifics. 
In the abstract, that is not per se bad because, for example, many 
of the active forces are combat forces. If the operational command- 
er decides we do not need an armored unit, a tank unit in the 
sands of Saudi Arabia, there is no reason to keep it and it should 
come home. But, while that active duty armored unit is coming 
home, we may have a desperate need for ammunition handlers and 
transportation companies to load all of that logistical force onto 
several hundred ships to bring it home. Those may be the reserv- 
ists. It's simply that they have the skills that we need at this time. 

Chairman Cranston. Senator Jeffords, my 10 minutes just ran 
out. Do you have any questions? 

Senator Jeffords. Yes. I just want to follow up on the problems 
of rural doctors, and the Reserves' ability to attract new young doc- 
tors. After medical school, young doctors have extremely high debt 
loads. These debts are difficult to repay, especially if one is work- 
ing in a rural area where salaries are lower. There are cases of doc- 
tors being deployed with their Reserve units for Operation Desert 
Storm. And now that they have returned, they are faced with keep- 
ing the banks happy as well as getting back into practice. 



18 

I'm concerned that if we don't do some of the things along the 
lines the Chairman was talking about to examine that, that we are 
going to have a very difficult time of attracting new, young doctors 
into the Reserves. You're right, they had 5 years without being 
called up, but that doesn't help us now because everybody's going 
to be looking at the suffering that some of those are being caused 
by economic problems in returning. 

Mr. Duncan. I might respond just simply by saying, yes, there 
are those risks but I would nope that any young, future physician 
or nurse who contemplates joining the Reserve Forces would weigh 
the benefits against the potential risk of being called up to serve 
the country in cases that might involve some hardship. 

Let me simply tell you a story, I could talk benefits all day but 
here's one that's pretty good, that directly affects physicians. When 
I first came to office, I was down in Honduras, I was there to ob- 
serve National Guardsmen building roads, doing some nationbuild- 
ing, but I heard that there was t National Guard — I believe it was 
a National Guard, maybe Army Reserve — medical unit in a neigh- 
boring village and I wanted to se> it. 

I flew over there and as I landed, you could see that the people of 
the village had almost no understanding of basic concepts of clean- 
liness and hygiene and so forth. Yet, there was a large group of 
people and it was the end of the day. and they were circling around 
some Army medics. 

I walked over to an Army Colonel who was sitting on a tree 
stump, a doctor, and he was physically drained, you could tell he 
was exhausted. I went over to him and I said, "Doc. what do you do 
in your private life?" He said, "I have a private medical practice in 
Utah. M I said, "Why are you here? You don't smell very good, 
you're drained, you Ye exhausted, you're tired, you're dirty, and I 
can't pay you enough in 2 years to equal what you could earn in 
your medical practice in a short period of time, so why are you 
here?" 

He said, "We!!, obviously I want to serve, but I will tell you 
something. See that young woman over there wearing her only 
dress? She walked all day yesterday barefooted so her baby could 
see an American doctor and so long as you send me to places where 
I can see a direct connection between my service and that kind of 
reward, 1 don't care if you call me to active duty for weeks and 
weeks each year. 

"If you have me standing around the Reserve center only con- 
ducting physicals on the weekends. I'm probably not very interest- 
ed, but if you challenge me and work me hard, and I can see things 
that I will never see in my own private medical practice, see those 
kinds of rewards, I'll be with you forever." 

So my job is to do all I can to make sure that our physicians un- 
derstand that yes, there is the risk of those kinds of hardships, but 
in addition to that, there is the risk, and opportunity is not a risk, 
but the opportunity for service that they can never see in their pri- 
vate medical practice. 

Senator Jkfkokds. Well, that's certainly a part of the reward 
system as well as retirement benefits and matters like that, but if 
you're a young doctor who has started in business and you come 
back and your malpractice insurance premium is due and you 
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don't have enough money to pay for it, and the bank is wondering 
how you're going to get caught up on your loans that you borrowed 
for your equipment, as well as your loans that you had to get 
through medical school, it seems to me that we should look into 
such things as emergency loan programs, not necessarily give- 
aways, but ability for these to know that if they get into those kind 
of financial binds and the local banks or creditors are not willing to 
come forth, that we have a system to say OK, if you get into those 
problems, you can at least have access to capital to put you back on 
your feet. 

Mr. Duncan, Of course I'd be prepared to explore discussions 
about anything that would help reservists. I must also tell you that 
I do see — and I speak from firsthand knowledge, not some obscure 
bureaucrat who has never done this himself—that all reservists 
also have a responsibility to take into account that the Nation may 
need them unexpected^, and because you can't predict when the 
Nation may call, one probably ought to make sure that your profes- 
sional house is in darned good order if you're going to continue to 
serve in the Reserve components. 

That means you probably need to have a family plan, you need 
to give some thought as to how you would handle the professional 
situation if the Nation called, because we don't call unless you're 
desperately needed. We have not called reservists in over two dec- 
ades, but when we called, we desperately needed them. 

I would simply suggest that as a matter of good professional 
planning, all reservists ought to work on the assumption that the 
Nation may call someday and we'll do all we can to be helpful to 
them along the way. 

Senator Jeffords. Thank you, Mr. Chairman. 

Chairman Cranston. Thank you very much. 

I'd like to address this to both you, Steve f and you, Patricia. In 
the case of those who have been released what administrative prob- 
lems, if any, have you identified that involved Federal agencies? 

Mr. Duncan. As employers, you mean, Mr. Chairman? 

Chairman Cranston. Yes, sir. 

Mr. Duncan. I'm not aware that we've any significant problems 
with Federal agencies that are any different than— I'm aware of 
some individual cases— but overall/that are any different than our 
civilian employers. At least they haven't reached my attention if 
they are significant. 

Chairman Cranston. Patricia, do you have any? 

Ms. Lattimork. The extent of our contact has been people look- 
ing for clarity on various provisions regarding returning reservists, 
but we have not had any specific problems we've had to resolve as 
of yet. 

Chairman Cranston. The Department of Defense supports sec- 
tion 4327 of S. 1095 which in effect would override the judicially- 
established reasonableness test for training orders with regard to 
their timing or duration. If this provision were enacted, what 
policy would the Department adopt to avoid any increase in em- 
ployment conflict? 

Mr. Duncan. Well, I'll start with the proposition, Mr. Chairman, 
that it is in the best interest of our reservists not to have to litigate 
with their employers in a court of law. To the extent that conflicts 
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arise with employers, I would much prefer to see those resolved in- 
formally and that's why we have our National Committee for Em 
ployer Support of the Guard and Reserve. 

Many times, it's simply educating people as to what the require- 
ments of law are. They are not here to make it hard for American 
employers. We really have stepped up and done a magnificent job 
during this conflict. We are all looking for certainty, so we can pre- 
dict with some certainty what the law is, what the law requires. 

If, in fact, the legislation is adopted and we see that it perhaps 
poses some kind of unreasonable hardship on employers, I'm cer- 
tainly prepared to explore, by way of policy within the Depart* 
ment, what we might be able to do to alleviate that. We're not 
trying to be unfair to anyone. To the contrary, we re trying to be as 
fair as possible but wc» cannot live with these situations, factual sit- 
uations where a reservist simply cannot predict how his employer 
is going to react because the law is unclear or how Federal courts 
might react because some may try to weigh the reasonableness of 
the Reserve callup versus the hardship on the employer. We can't 
live with that. We've got to be able to count on these reservists 
when the Nation calls. 

Chairman Cranston. Steve, in your testimony, you indicated 
that representation of Federal employees by the Office of Special 
Counsel in Federal court which would review the Merit System 
Protection Board decisions is not warranted. Although the Board 
has considered only 10 veterans' reemployment cases since it was 
established more than 11 years ago, in S of those cases, the Board 
did not grant the relief sought by the employee. 

Since the Federal Government provides representation to Statt» 
and private sector employees all the way to the U.S. Supreme 
Court, why shouldn't the Federal Government also provide repre- 
sentation to Federal employees in the courts? 

Mr. Di'Ncan. You are referring to my prepared statement. Mr. 
Chairman? Is that where it's from? 

Chairman Ckanston. I believe that's where it is. You just said 
you indicated that representation of Federal employees by the 
Office of Special Counsel in reviews of Merit System Protection 
Board decisions isn't warranted. I just wondered what your ration- 
ale is? 

Mr. Duncan That's simply consistent with our colleagues over 
in the Justice Department, and I would frankly defer to Mr. 
Schiffer on that. 

Chairman Ckanston. Would you comment? 

Mr. Schikkkk. I think, first of all, Mr. Chairman, without saying 
that any individual case is not important, that the problem arises 
more in the abstract, in all honesty, than it does in reality. We 
have not the slightest quarrel with the notion that the Federal 
Government should be not just a model employer but indeed the 
model employer. I think the numbers to which you allude bear that 
out. 

Our concerns arc*, very candidly, more of a policy nature than 
any suggestion that the Constitution is going to be torn asunder, 
but we are troubled by the notion of lawyers working for one Gov- 
ernment agency — indeed, a Government agency that enjoys great 
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independence— but lawyers for one Government agency litigating 
with lawyers for another agency. 

The cases you cite where the Merit Systems Protection Board did 
not grant relief, I would suggest just as likely that relief was not 
granted because the cases were not found to be meritorious. I just 
don't know that there is a need to have Government agencies on 
both sides of the same case. 

Chairman Cranston. Tom, do you have any comment on this 
issue? 

Mr. Collins. Mr. Chairman, we do recognize that it continues to 
be an issue but we do not take issue with the Department of Jus- 
tice. We have no big differences on this issue and in the Depart- 
ment of Labor, it is not a big issue with us because of our monitor- 
ing of caseloads and complaints. We have not identified it, frankly, 
as a large, overwhelming problem, so long as, of course, the Merit 
System Protection Board processes and procedures are working as 
they should. Of course, a lot of effort and attention has been devot- 
ed to that recently. 

Chairman Cranston. Stuart, on the matter of the Government 
being on both sides, wouldn't it be obvious to a court that the 
Office of Special Counsel is representing an individual and is not 
representing the Federal Government? 

Mr. Schiffer. I think indeed it would and I have no quarrel with 
that notion. Maybe I've belabored our concern too substantially, 
but I think the real point of our testimony is the Federal Govern- 
ment should be putting people back to work if there is the slightest 
argument— if there is any substantial merit in the argument. I just 
don't think we're going to run into a number of cases where this is 
a major issue. 

Chairman Ckanston. There are obviously not a lot of cases, but 
it is a question of fairness and equity and every individual is enti- 
tled to that, I don't want Federal employees to be short-changed. 

Later this morning, Professor Harold Bruff from the University 
of Texas School of Law will testify on the issue of the constitution- 
ality of this provision. If after Professor Bruff testifies any of you 
would like to submit a written rebuttal I would a?k you to do so, 
or any comments on what he has to say. 

Tom, S. 1095 places a lot of responsibility on the Veterans Em- 
ployment and Traininr Service to investigate employee complaints 
and to provide timely resolution of the conflict through negotia- 
tions relating to therr. On the average, how much time currently 
expires between the opening and closing of a case and how does 
that compare with your timeliness standard? 

Mr. Collins. Mr. Chairman, we have data that as of last Friday 
we have 235 complaints which have developed into cases. Our basic 
requirements are that a case be responded to immediately or 
within li days. If we adhere to that, our trained Held staff— and we 
have achieved some excellent training recently through our Na- 
tional Veterans Training Institute over the last several years— are 
able to respond in a very timely manner. 

We have had concern on the national level— and this is before 
the recent crisis— about backlogs of eases. I do not have those sta- 
tistics with me this morning on what we refer to as our backlog of 
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cases. There's hardly any backlog of cases that precedes the cur- 
rent Desert Shield/Desert Storm operations. 

We have been very attentive and the survey report that I have 
that indicates there have been 235 complaints developed into cases 
to date relating to Desert Storm nationwide, also indicates— these 
are strictly indicators from the survey not census type informa- 
tion—that almost ail of these cases have had an early, successful 
resolution. 

This all points out that the employers of this country, both 
public and private, are welcoming the veterans and the troops 
home. Although our staff is prepared, they're ready, we're meeting 
almost all of the Reserve and Guard members at the demobiliza- 
tion site with a briefing and offer of assistance and other informa- 
tion that they may need, all of this amounts into a very timely car- 
rying out of our responsibilities. 

Right now, in the sense of Desert Shield and Desert Storm, we're 
thinking in terms of doing it immediately and frankly, it will be 
several months before I have data on the backlog of cases or how 
many cases have gone into a prolonged status. It appears right now 
that is a very positive situation, 

[Subsequently, the Department of Labor furnished the following 
information:] 

The average length of time that elapses between the opening of a caw and the 
dosing of that case is only '><) days. This compares with our timeliness standard of 
seeking administrative closure in <M days, The fiO day figure is attrihuted to sub- 
stantial training provided to our Held sta<T and their commitment to the program. 

Chairman Cranston. Can you tell me how many cases you have 
now that arc over 1 year old? 

Mr, Collins. I would prefer to respond to that in writing since 
that is a precise number which I don't have with me, 

Chairman Cranston. All right, do that. 

Mr Collins. I could guess at it but certainly those cases that are 
over a year old usually result from some complications indicating 
that they've gone into a form of litigation or some hangups in the 
investigative process, Certainly, I will say this very strongly, noth- 
ing to do with the com pi f ence, training and ability of our field 
staff. 

Chairman Cranston. I would appreciate it if you'd give me that 
for the record. 

[Subsequently, the Department of Labor furnished the following 
information:] 

We have seven eases that are over 1 year old This represents the luvve>i figuie vn- 
have had in many years This is due to the emphasis we have placed on reducing 
the number of uld cases to a minimum level. Our goal, of course, is to reduce the 
figure even further so that then* are no cases over 1 year old 

Chairman Ckanston, Another matter you may want to supply 
for the record, how many cases do you normally have in litigation 
and how long on average does litigation take? 

Mr, Collins. The number, Mr. Chairman, is relatively low but I 
would be pleased to respond to that in writing to have a precise 
number. 

Chairman Cranston. All right. 

[Subsequently, the Department of Labor furnished the following 
information:] 
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We normally hove about 40 cases in litigation. These 40 cases represent those we 
forward to the Department or Justice with a recommendation to litigate based on 
our view that they have merit and are valid claims. Further, an additional 15 cases 
are referred to the Department of Justice with a "no merit" recommendation. 

On the average, we estimate that litigation efforts take approximately 2TiO days. 
This figure was derived from a sample of cases from October 1, 1989 to May 30, 1991 
of cases referred to the Department of Justice for litigation that they reported 
closed. It represents the amount of time that the Department of Justice needs to 
settle or to litigate a complaint, since it does not include complaints for which repre- 
sentation by the Department of Justice was declined. 

Chairman Cranston. What plans do yt have for the prompt 
handling of cases if the law is indeed amended as proposed in S 
1095? K 

Mr. Collins. I didn't understand the question, Mr. Chairman. 

Chairman Cranston. What plans do you have to implement the 
law if we enect it in regard to prompt handling of cases? 

Mr. CoLur s. Well, Mr. Chairman, as I just said, our mission is to 
handle cases promptly and we're very proud of having that capabil- 
ity in carrying out that mission. We encourage the Department of 
Labor and our veterans employment representatives primarily in 
each State Veterans Employment Service Office are the people pri- 
marily responsible for hearing complaints. So through our public 
information campaign, which is underway and very successful, we 
are try»ng to advertise to employers— very important— as well as 
the Reserve and Guard members, and employees, to call the Veter- 
ans Employment and Training Service. You will get an immediate 
response. 

So we're thinking right now in terms of immediate responses and 
immediate investigations and immediate actions. So far in the 
survey information I have on Desert Storm, it's working that way. 
bo the answer to the question of how we will implement case proc- 
essing time, it will be very prompt. 

Chairman Cranston. Let me ask you simply to take a look at 
the provisions in S. 1095 and respond in writing as to how you 
would implement them if we enact them. 

Mr. Collins. Yes, sir. Thank you, Mr. Chairman. 

[Suosequently, the Department of Labor furnished the following 
information:] 

We intend to act promptly to implement the new Act. while maintaining our cur- 
rent eilectiveness in bundling cases promptly. Our plans include the development of 
regulations, and refinement of existing guidance, such as the "VRR Handbook " to 
u m P n,visi0ns of the law. Our plans also include training of staff who 

handle VKK cases, development of materials for use by both the uniformed services 
and employers to clarify its provisions We also intend to continue effort to secure 
the tacts regarding a complaint and negotiate a resolution a* early as practicable 
with a view toward reducing our current average processing time (50 davs) for com- 
plaints. 

Chairman Cranston. I realize that all of you and the other wit- 
nesses have had S. 1095 only for a short period of time and that 
upon further review of the bill, or based on the testimony of others 
here today, you may have comments in addition to the testimony 
you re submitting today. 

I welcome further input and would just ask you submit any addi- 
tional comments to the Committee as soon as you can. There are 
still some issues to resolve in the bill and I appreciate your help in 
trying to work them out. 
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Mr. Duncan. Mr. Chairman, could I make one last comment? 
Chairman Cranston. Yes. 

Mr, Duncan. Because of your sensitivity and ours too on this 
issue on the return of reservists, let me just simply note for the 
record that even last week, we had an additional 15,000 reservists 
return home. Secretary Cheney has already testified that the vast 
majority of the reservists who've been called should be home by the 
4th of July. 

Chairman Cranston. Good. Glad to end with that note. 
Thank you very much. 

Our next witness is Frank Nebeker, accompanied by Robert F. 
Comeau. There will be a brief recess while they come to the table. 
[Recess.] 

Chairman Cranston. Senator Daschle, do you have any opening 
statement to make? 

Senator Daschle. No, I don't. Thank you, Mr. Chairman. 

Chairman Cranston. I'm delighted to welcome once again, 
Frank Nebeker, Chief Judge of the U.S. Court of Veterans Appeals, 
accompanied by Robert Comeau, Clerk of the Court. We welcome 
you both and Frank, would you proceed and try to do it in 5 min- 
utes, please? 

STATKMKNT OF HON. FRANK Q. NKBKKKK. CHIEF J(i)(;K. !-.S. 
COl'RT OF VETERANS APPEALS, ACCOMPANIED BY ROBERT F. 
COWEAC, CLERK OF THE COURT 

Judge Nkbkkp.ii. Thank you, Mr. Chairman. It's good to see you 
again. I indeed shall confine my comments to less than that time. 

Before making comments, I want to say that the Court appreci- 
ates your courtes> in your prompt consideration of S. 1050, the bill 
to provide the authority of the Court to receive gifts, both in terms 
of service and channels. We feel that is necessary and can antici- 
pate that in the future such a provision will prove necessary. 

As to section 4 of II. R. lotf dealing with discipline. I can state 
that over the 20 odd years that 1 have been in contact with State 
Appellate Judges, they have told me that they found their own 
State legislatures are always willing to devote effort and money to 
the education and discipline of judges on a presumption that it is 
needed. That assumption probably applies to this body as well and 
indeed, we welcome the thoughts and the purpose behind the disci- 
plinary provisions. It's necessary, as we see it, to maintain public 
confidence in th<> integrity of an accountable judiciary. 

Without the enactment of the provisions of section 4 of H.R. ir>;{, 
we believe the Court, as an article I court, does not have the clear 
authority to consider disciplinary matters when they are raised. 

We're prepared to move forward with implementing section 1 
and have but one caveat \n%l an observation with respect to it as is 
outlined in greater detail in my formal written testimony. 

As presently drafted, the Court itself will consider disciplinary 
matters that are raised before it. There is no review beyond the 
Court and it very well may be that it's a wise idea to have review 
beyond. After all, there are two people involved in a disciplinary 
complaint— the individual complaining and the judge complained 
of. 
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Whichever way the Court resolves the case, whether it be in 
favor of the judge or in favor of the complaint, one would say well, 
the losing side ought to have an opportunity for some kind of 
review to insure there has been an objective approach taken. 

It s true that the President has the authority under the present 
Judicial Review Act to remove for misconduct. This disciplinary 
provision would obviously dovetail so that if misconduct is found, 
the matter could be referred to the President for such action as he 
deems appropriate. 

That is not unlike what is done under the Ethics in Government 
Act for presidential appointees where the Director of the Office of 
Government Ethics finds misconduct by a presidential appointee, 
then the matter is simply referred over to the President for such 
action as he wants to take. It's not a formal review process in any 
sense of the word. 

A review process could be established. I'm not prepared at this 
juncture to make any recommendations with respect to where 
review ought to go. Indeed, I certainly wouldn't recommend with- 
"J* benefit of the views of the Judicial Conference of the 
United States, that review ultimately wind up with that body. I 
think that s a matter for them and perhaps for the Senate Judici- 
ary Committee to consider because it would no doubt entail amend- 
ment to provisions of title 28 affecting the judiciary generally. 

In conclusion, I would like to thank you for this opportunity to 
present the Court's comments, but I would add two comments with 
respect to objections that are made to some of the technical amend- 
ments. 

I understand there is an objection to the repeal of the findings of 
tact and conclusions of law requirement that presently exist in the 
Judicial Review Act. I will remind the Chairman and the Commit- 
tee that weve discussed on numerous instances in the past that 
court Pr ° V1S10n y has no place in a statute creating an appellate 

B > r th . e other terms of the Judicial Review Act, our Court may 
not find fact, we may not grant a trial de novo on factual issues 
that are determined. The limitation on factual issues on review is 
whether factual determinations are clearly erroneous That is a 
question of law, not a finding of fact. 

So a requirement that the Court have a duty to articulate its 
findings of facts in its decision is really a square peg, I submit, in a 
round hole for us. There is nothing insidious in our request to have 
that eliminated or repealed. We simply suggest that in the interest 
of recognizing, as the rejt of the act does, the true appellate nature 
ol the Lourt, that provision is incongruous and ought really to be 
eliminated. 

There is no question but what the Court will, as it does, continue 
to express its reasons for its decision. That is necessary to facilitate 
lurther review and there is really no question about the Court be- 
coming rather arbitrary in terms of its dispositions. Even in the 
short ones, we take pains to point out the basis for it. 

I fail to understand any objection to our having a judicial confer- 
ence separate and apart from the Federal Judicial Conference. 
We re asking for it because nonlawyers are not able en masse to be 
members of the Federal Judicial Conference. We, therefore, would 
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like our own to benefit the veterans' service organizations and 
their nonlawyer staffs so that they can attend a judicial conference 
at which we can consider their concerns in the administration of 
this kind of justice. 
Thank you, Mr. Chairman. 

[The prepared statement of Judg* Nebeker appears on p. 201.] 
Chairman Cranston. Thank you very much. 
As you know, the Paralyzed Veterans of America, among others, 
are concerned about the last point you brought up. 
Judge Nebeker. Yes. 

Chairman Cranston. What is your response to the assertion that 
elimination of the requirements contained in section 40*i7(b) would 
result in appellants having less due process protection than they 
have under current law? 

Judge Nebeker. I would respond that they are not entitled, as a 
matter of due process under the act as a whole, to articulation of 
findings of fact by the Court. That simply is an impossibility. We 
do not find fact. So one cannot say that the veteran is entitled to 
an articulation of those findings by the Court. Clearly, he is enti- 
tled to such an articulation by the Board of Veterans' Appeals and 
it is at that level that we are enforcing the reasons or basis re- 
quirement of the law that it be articulated at that level. 

Ours, I repeat, is a purely review function. We have no business 
finding fact and I'm reasonably confident that if they think about 
it, the veterans community doesn't want our Court to be finding 
fact because that means another trial. 

Chairn an Cranston. Where a case is decided summarily by ref- 
erence to an earlier decision or decisions, could you adopt a prac- 
tice of providing the appellant with a copy of the earlier decision or 
decisions? 

Judge Nkhekkk. There is no question about that. Yes, that can be 
done. We are in the hinterland here before our opinions are going 
to be public ly and readily available throughout the Nation. As soon 
as that issue can be resolved— and it is rapidly coming to resolu- 
tion— I think there will be no difficulty with respect to that. 

Chairman Cranston. If you would do that, that would be fine. 

Among the first letters you wrote 1 to me after your confirmation 
and before any other nominations to the Court were made, was a 
.lime 1J>. 1 letter indicating your view that "The Associate 
Judges on the Court of Veterans Appeals should be paid the same 
salary as the Chief Judge." Would you please explain when you de- 
cided this would be a good idea and what your reasons are 9 

Judge Nkhkkkk. Yes, I'd he happy to. 

As the law presently stands with respect to this Court, it is the 
only Federal court in the United States, and probably the only 
court in the United States, where the Associate Judges who are 
performing the same judicial functions as the Chief Judge are re- 
ceiving substantially less pay. 

As vou said, Mr. Chairman, in your opening statement with re- 
spect to this Court, you "hold a strong belief that the Court should 
be like al! other Federal courts" and the purpose for my recom- 
mendation at the very early stages was precisely that. It, if you 
will, is *ort of an equal pay for equal work requirement. They are 
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performing the same unctions judicially that I perform and I 
maintain they're entitled *o the same pay. 

Incidentally, as you have observed, the other Federal courts are 
at the level that the bill purports to place the pay of the Associate 
Judges of our Court on a par with the Court of Military Appeals. 
My understanding has been all along that the veterans community 
was viewed as entitled to the same kind of a day in court with the 
same relatively statured court as the other Federal courts. It is 
consistent with that notion that I have made the request. 

Chairman Cranston. Thank you very much. I have no further 
questions and I appreciate seeing you again. 

Judge Nebek^k. It's a pleasure to come and see you, sir. I'm glad 
to see that you re in good health. 

Chairman Ckanston. Thank you very much. 

We now have a panel from the VA, the Honorable D'Wayne 
Gray, Chief Benefits Director, accompanied by Grady Horton, Di- 
rector of Education Service; Dean Gall in, Deputy Assistant General 
Counsel; and also Mr. Ronald Cowles, Deputy "Assistant Secretary 
for Personnel and Labor Relations. 

Welcome to you. 1 want again to ask you to summarize your tes- 
timony in not more than 5 minutes. The entire statement will be 
appear in the record. 

D'Wayne, as always, we're delighted to have you before us. 
Would you please proceed? 

STATEMENT OF IVWAYNK (JRAY, CHIEF BENEFITS DIRECTOR, 
DEPARTMENT OF VETERANS AFFAIRS, ACCOMPANIED BY 
CJRADY HORTON, DIRECTOR, EDUCATION SERVICE; DEAN 
TALLIN, OEPITY ASSISTANT GENERAL ('Ot'NSKL; AND 
RONALD COWLES, DEPI TY ASSISTANT SECRETARY, PERSON- 
NEL AND LABOR RELATIONS 

Mr. Gray. Thank you, Mr. Chan man, and may I sav, first, that 
it's good to see you back and looking fit, sir. 

Chairman Cranston. Thank >ou very much. 

Mr. Gray. Knowing you V - got a lot of witnesses. I will be very 
brief 

The Department of Veterans Affairs supports S. 8tf8, deferring to 
the Department of Defense on those matters that are properly 
under its purview. I think I probably need to elaborate no more on 
that. 

^ With regard to our position as an employer of reservists and 
Guardsmen, we are very proud in the VA of our members who are 
part of the Guard and Reserve. We are proud of those some tf«200 
of them who were called to active duty during this Gulf crisis. 
About half of them are back now; we're glad to have them back. 
Were looking forward to the return of the rest of them. 

The Chairman just introduced the other members who accompa- 
ny me here. My colleagues and I are prepared, Mr. Chairman, to 
try to answer your questions and those of the other members of the 
Committee. 

(The prepared statement of Mr. Gray appears on p. 207.] 
Chairman Cranston. Thank you very, very much, I like the 
brevity of your statement. Well just go to questions now then. 
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Ron, I'm very concerned about the impact that the recent mobili- 
zation of Reserve and National Guard members has had and con- 
tinues to have on VA health-care facilities. Can you tell us how 
many VA health-care personnel were activated as a result of Oper- 
ation Desert Storm/Desert Shield? 

Mr. Cowlks. There were over 3,000 employees from Veterans 
Health Administration that were called up to active duty. The ma- 
jority of those employees were health-care personnel. At one time, 
we had as many as 1,350 nursing personnel that had been called 
up. 

As you had stated earlier in your statement, we continue to nave 
H\U nursing personnel still on active duty and 212 physicians. I 
was, in fact, glad to hear from the earlier testimony that most of 
the reservists are due back by July 4. We'll be glad to see them 
back in our medical centers. 

Chairman Cranston. Let me go to D'Wayne and then 111 go 
back to you, Ron. D'Wayne, what's been the impact of the callup 
on the Veterans Benefits Administration? 

Mr. Gray. Actually, Mr. Chairman, we were imparted very light- 
ly in those stations where significant numbers relative 1 to the size 
of the station were called up. The nature of our work allows us to 
transfer work, in some cases, electronically or by mat', and have it 
done at other stations and in some cases, we sent in help teams 
from stations that were not so impacted. 

The callup did not move the needle on the meter as far as VBA 
is concerned. It was the Veterans Health Administration 1 think 
that was impacted more seriously. 

Chairman Cranston. D'Wayne, I have no further questions for 
you and if you want to leave* to catch a plane, feel free to do so. 

Mr. Okay. You're kind, Mr. Chairman, Thank you very kindly, 
sir. 

Chairman Ckanston. Ron, how many of those have not returned 
to their VA positions? For the record, please break down the total 
and the categories of professions and occupations? 

Mr Cowi.ks I'd be more than happy to provide that for the 
record. 

Chairman Ckanston. Thank you 

I note that Reserve personnel are entitled to !M) days of recovery 
time from discharge to reinstatement. Does the number you will 
give us represent personnel still on active duty or will it include 
those who have left active duty but not returned to their VA as- 
signments? 

Mr. Cowlks. Still on active duty, sir. 

Chairman Cranston. Can you give me just a rough idea of how 
many are still on active duty? 

Mr. Cowlks. I can tell you with health-care providers, we have 
about 1,(500. I would give you a rough estimate of probably another 
hundred perhaps that are not involved in health care that are still 
on active duty. We can go ahead and try to confirm and verify a 
more accurate number. 

Chairman Ckanston. We'd appreciate that. 

[Subsequently, the Department of Veterans Affairs furnished the 
following information: | 
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Physicians 

Registered Nurses 
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Nursing Assistants 

Dentists 

Other Medical 

Support Personnel 

Total £1«7 

Chairman Cranston. Is there any ongoing communication be- 
tween VA and the Department of Defense regarding a timetable 
for when VA might expect to have all of its health-care personnel 
back on the job? 

Mr. Cowi.es. Not that I'm aware of, Mr. Chairman. 

Chairman Cranston. Wouldn't it be a good idea to try to work 
that out with them? 

Mr. Cowles, Absolutely. 

Chairman Cranston. I have no further questions. Thank you 
very much. 

Our next witness is Mr. Harold H. Bruff, Professor of Law, Uni- 
versity of Texas. 

Professor Bruff, let me say, is here at my request to respond to 
the Administration's opposition to our proposal to provide for the 
Office of Special Counsel to represent in the Federal courts individ- 
ual reservists seeking to enforce reemployment rights against a 
Federal agency, 

I thank you for being with us today. 1 know that you're presently 
at George Washington University Law School in this community. 
Would you please state your background briefly in relevant areas 
of constitutional law and then tell us whether you believe the pro- 
vision in question is constitutional and very briefly give us your 
reason? 
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STATEMENT OF HAROLD H. BRUFF, REDDITT PROFESSOR OF 
LAW, UNIVERSITY OF TEXAS 

Mr. Bruff. Thank you, Mr. Chairman. 

I am currently the John Redditt Professor of Law at the Univer- 
sity of Texas, a 1968 graduate of the Harvard Law School. I have 
been writing and teaching constitutional and administrative law 
for almost 20 years, and, I'm sad to say, the Government still isn't 
perfect. 

I've been writing especially in separation of powers and that 
brings me to my interest in this bill and to my response to the Jus- 
tice Department. I would like, if I may, to submit a written summa- 
ry of my brief oral remarks so that the Department may respond to 
them for the Committee if it cares to. 

[Tlie prepared statement of Mr. BrufT appears on p. 213.] 

Chairman Cranston. I appreciate that very much. 

What's your response to the policy objections expressed by the 
Administration witnesses, that is, that the provision would create 
an unacceptable conflict of interest by allowing the Special Counsel 
Office lawyer to oppose a Department of Justice attorney repre- 
senting a Federal agency? 

Mr. Bruff. Let me begin with the premise that you mentioned 
earlier, Mr. Chairman, that it's important not to shortchange Fed- 
eral civil servants who are veterans pursuing their reemployment 
rights against Federal agencies. 

The bill before you provides for Justice Department representa- 
tion for private employers or State employers in conflicts with 
their veterans, but something different has to be done for Federal 
civil servants. 

I think that this bill instead of creating a conflict of interest re- 
lieves one, if one considers the alternative provisions that are used 
for State and private employers — that is, the Department of Justice 
is to provide representation for those veterans. I think it is perfect- 
ly competent for Congress to provide representation as well to Fed- 
eral civil servants so that they won't be disadvantaged in pursuing 
their rights. 

But I think it obvious that Congress cannot simply provide that 
the Justice Department shall represent both the agency involved 
and the private citizen, the Federal civil servant who is contesting 
the issue with the agency. That would, indeed, put the Justice De- 
partment on both sides of the case, as Mr. Schiffer mentioned earli- 
er, and I think would be an unacceptable conflict of interest. 

This bill uses an independent agency—the Office of Special Coun- 
sel—to provide that lawyerly service and I think that this is an ex- 
actly correct use of independent functions because what it does is 
to provide that the executive branch will provide in its usual way 
for defense of the agency, but for defense of the individual who is 
adverse to the agency, we have an independent officer— the Office 
of Special Counsel — providing that service. 

So I think that use of the provision here instead of creating a 
conflict of interest relieves one in a way similar to the Ethics in 
Government provisions for independent counsels that were upheld 
in Morrison v. Olson. 
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I thin ! ; also that there is no "constitutionally troubling impres- 
sion" that the executive branch is taking both sides and I believe 
Mr. SchifTer essentially conceded this earlier because it should be 
obvious to all observers that OSC is not the Department of Justice. 
That is the point of creating it originally and having the independ- 
ence provisions. 

Finally, I note a minor point which is that unlike, for example, 
the provisions of the Ethics in Government Act that were upheld 
by the Supreme Court, this provision does not take part of the De- 
partment of Justices prosecutorial discretion away. These are pro- 
visions for Federal civil servants to bring appeals. They make the 
decision. The Office of Special Counsel really provides representa- 
tion that could occur anyway. 

Chairman Cranston. Just to be clear on one point, you do not 
believe that the provision raises any constitutional problems? 

Mr. Bruff. I think any time Congress uses an independent offi- 
cer to perform any executive function, a constitutional inquiry is 
appropriate. I share with the Justice Department the belief that 
Congress, for both policy and constitutional reasons, should be very 
sparing in that device. 

I think, though, that because this relieves rather than creates a 
conflict of interest, there is a sound justification and no serious 
constitutional objection to this bill. 

Chairman Cranston. Thank you for that clear statement and 
thank you also for offering to provide in writing your views in a 
more formal way. I'd appreciate it if you would do that and we will 
provide copies to the Administration witnesses. 

Mr, Bruff, Thank you, sir. I hope I was on time and under 
budget. 

Chairman Cranston. Thank you very, very much, you were. 

Our final witness this morning represent five veterans' service 
organizations: John Hanson from The American Legion; Robert 
Manhan from the VFW; J^nnox Gilmer from DAV; Jonathan Gaff- 
ney from AMVETS; and Clifton Dupree from PVA. 

I thank you for your presence. Your prepared statements will go 
in the record as if read. Would you please summarize each of you 
not more than 5 minutes the testimony you wish to emphasi/.e. 

John, would you please begin? 

STATEMENT OF JOHN HANSON. DIRECTOR* NATIONAL V ETERANS 
AFFAIRS ANI> REHABILITATION COMMISSION, THE AMERICAN 
LEGION 

Mr. Hanson Thank you, Mr. Chairman, members of the Com- 
mittee, for the chance for The Legion to present our views on sev- 
eral issues of importance to the Nation's veterans. 

For the sake of brevity, I won't be speaking here about veterans 
reemployment rights. We have staff here to answer any questions 
if you do have questions on that. 

The Legion commends the Committee for its work to protect edu- 
cation and employment rights for veterans. Beginning in Novem- 
ber though, I'd like the Committee to know that The American 
Legion conducted a survey of large corporations in the United 
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States to find out about their policies affecting employees who were 
reservists and members of the National Guard. 

Jim Hubbard, our Director of National Economics, is here and 
will answer questions if you have them. We'll also be glad to share 
that data with the Committee at your pleasure. 

I'd like to use our time today to focus on an issue that we think 
is quite important to all veterans, especially the men and women 
who served in the Persian Gulf War. It's come to our attention 
during the past few years that the people who serve in the military 
today are not receiving anywhere near the benefits that were given 
to their parents and their grandparents, especially education bene* 
fits. 

Veterans participating in today's Montgomery GI Bill receive 
about 42 percent of the average cost of attending school at a State- 
run college or university. Veterans of Vietnam receive in excess of 
95 percent on average and earlier veterans did even better. Today's 
veterans do not only receive less, but in order to get the full benefit 
at all, they have to contribute $1,200. 

Don't get us wrong, the Montgomery GI Bill is better than noth- 
ing, but today it's just barely better than nothing. The improve- 
ments proposed by you are the very least that should be made at 
this time. 

We are proposing that a new program which realistically reflects 
the cost of education be put into place for veterans. Under our 
plan, Desert Shield and Desert Storm veterans, those who served 
between Auerst 2, 1990 and whenever the end of the period will be 
set, will receive $ r /77 per month in education benefits. That's the 
amount set by the Congressional Research Service as being equal 
to the benefits received by Vietnam veterans. 

In addition, these veterans will be automatically eligible for the 
benefits without having to contribute any money to the fund. This 
amount will be a base level for a single veteran with no dependents 
and will be actyusted annually. 

To be eligible, a veteran would have to have served 90 days on 
active duty or to be called to active duty from the National Guard 
or Reserves for any amount of time beginning on August 2, 1990. 

It will also make some improvements in the Montgomery GI Bill. 
First, benefit levels for Montgomery GI Bill beneficiaries will be 
raised to the base level of $777 per month and furthermore, the 
benefits will be provided without requiring any of the currently re- 
quired reductions in pay. In other words, veterans will no longer be 
required to make a financial contribution in order to receive their 
GI bill education benefits. 

If they have made any contributions, our proposal would provide 
for a restitution in the form of nontaxable readjustment assistance 
in any amount which their basic pay was reduced since August 1, 
1990. 

Pre-Persian Gulf War veterans who elected not to participate in 
chapter 30 will now be deemed to have elected to receive assistance 
and those who didn't participate will have their basic entitlement 
reduced by $50 a month until the reductions in educational assist- 
ance are equal to the amount their pay would have been reduced 
prior to August 1. 
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Mr, Chairman, you know how valuable the original GI bill has 
proven to be. It's never cost the Government money really because 
by the Government's own estimates, the return in increased 
income taxes and productivity provided by GI bill participants has 
been on the level of about 20 times the Government's initial invest- 
ment. 

We can't find many other Federal programs with that kind of 
return on investment. That's a budget-driven example at a time 
when we're asking that you not make decisions about veterans ben* 
efite based on budget-driven ideas. This isn't about return on in- 
vestment; this is more about equity and we feel that we can't, as a 
Nation, afford to offer only a token benefit now when the men and 
women who served agree to do so with honor and distinction. 

Thank you again, Mr. Chairman, for the opportunity to be here 
anH for permitting our entire statement to be submitted for the 
record. 

[The prepared statement of Mr. Hanson appears on p. 215.] 

Chairman Cranston. Thank you very much, John. 

Let me say that I thank you first for that testimony. Second, 
we'd like to nave the information that The Legion has collected re- 
garding the responses to the Guard and the Reserve calls. That 
would be very helpful to us. 

Mr. Hanson. Thank you, sir. We'll be glad to do it. 

[The survey referred to appears on p. 222.] 

Chairman Cranston. Bob. 

STATEMENT OF ROBERT MANIIAN. SPECIAL ASSISTANT. NATION- 
AL LEGISLATIVE SERVICE, VETERANS OF FOREIGN WARS OF 
THE UNITED STATES 

Mr Manhan, Thank you very much, Mr. Chairman. 

It's my pleasure to represent the almost H million members of 
the Veterans of Foreign Wars. Our statement is already a part of 
the record. Therefore, I'll highlight in my 5 minutes only where we 
have some questions or differences on the bills. 

First of all, VFW strongly supports S. 8(>S as proposed. HI then 
go to S. 1095, the Uniform Services Employment and Reemploy- 
ment Rights Act of 1991. We have two comments. The first one 
deals with section 4324. VFW would like to see those employees 
who may be working for either the Federal legislative and/or judi- 
cial branches of Government, and/or who may be National Guard 
technicians, enjoy the same reemployment rights as those employ- 
ees who presently work for the Federal executive branch of the 
Government. We plead our case as a matter of both proprietary 
and equity. 

The next issue regards section 4H2. r >. As we first looked at it, we 
thought the language in the bill was saying that an employee who 
was called up to active duty could request that his employer-spon- 
sored health insurance program be maintained for a period of up to 
18 months. 

We are not certain that the employer is absolved of having to 
pay any portion of the ongoing health benefits package. If, in fact, 
the language is intended to say that the employee called to active 
duty will pay 100 percent of the entire benefit— the employee por- 
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tion and the employer portion — then the VFW has no objection to 
the language as contained in the present bill. 

Perhaps it might benefit others if that language were clarified. 

The last bill is H.R. 153, the technical amendments to the Veter- 
ans Judicial Review Act. We are certainly one of the veterans orga- 
nizations who would like to see subsection (b) of section 4067 re- 
tained. We think it's a courtesy that any judicial office should 
extend to any citizen, particularly a veteran, to know why his 
appeal was denied. 

It can also help the veteran exercise another right that he has, 
to further appeal his case to the next higher judicial authority. 

Along the same lines, the VFW would like to see both para- 
graphs (1) and (2) of subsection (d) of section 4067, retained. That is, 
we like the idea from a veteran's point of view that the court 
would retain both the single judge panel and the panel of judges 
for very obvious reasons. It works to the veteran's advantage. 

Last, the new section 4086, which is an expansion and deals with 
the Judicial Conference of the Court of Veterans Appeals, we 
would like our representatives of our national office and/or our 
people who also practice before the Court, to be part of any type of 
a body that will sit around and discuss how best to improve the 
procedures and /or be involved in any changing administrative pa- 
rameters. 

Of course since I prepared the statement, I've had the benefit of 
listening to Judge Nebeker's comments on this topic and perhaps 
these amendments can be further amplified or expanded to add an- 
other type of a conference between Federal judges and those people 
who practice before them to insure that the veteran community in- 
terests are kept to the forefront. 

This summarizes our position. Thank you very much, Mr. Chair- 
man. 

[The prepared statement of Mr. Manhan appears on p. 241.] 

Chairman Cranston. Thank you. 

Len, 

STATEMENT OF LENNOX E. GILMER, ASSOCIATE NATIONAL 
EMPLOYMENT DIRECTOR, DISABLED AMERICAN VETERANS 
Mr. Gilmer. Thank you, Mr. Chairman. 

On behalf of the more than 1.4 million members of the Disabled 
American Veterans and its Ladies Auxiliary, I'm pleased to appear 
before you today to present our views on the four bills pending 
before this Committee. 

We have submitted written testimony for the record and I will 
summarize that testimony here. 

We want to begin by expressing our appreciation to this Commit- 
tee for^ its continuing concern over the employment rights of our 
Nation's veterans. Before I address the pending bills, permit me to 
offer an observation that may be more appropriate for a later over- 
sight hearing. 

As the Persian Gulf War winds down and while our troops are 
beginning to be demobilized, the Administration has focused almost 
exclusively on reemployment rights and has not addressed employ- 
ment security staff, including local veterans employment represent- 
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atives. In fact, the Administration has proposed the decimation of 
the Disabled Veterans Outreach Program, 

At the same time, employment service personnel are being taken 
out of their offices to support much needed transition assistance 
programs for separating military personnel. In fact f the Adminis- 
tration s 1992 budget request propopt-s reducing by over 75 percent 
the DVOP program staffing levels established by statutory formula 
from the already reduced staff of 1,885 to 438 staff beginning Janu- 
ary 1992. The DVOP personnel have been the primary source of 
staff for the recently initiated TAP program. 

An additional concern, Mr. Chairman, is that many reservists 
and National Guardsmen called up to serve in the Persian Gulf 
will not be entitled to be served as veterans through the nation- 
wide network of job service offices because they do not meet the 
required periods of service. We believe these individuals should be 
accorded veteran status for the benefits provided through chapter 
41 of title 38 of the United States Code. 

We also suggest you amend section 2010(a) of title 38, United 
States Code. That section currently provides for studies of unem- 
ployment among special disabled veterans and among veterans who 
served in the Vietnam theater of operations during the Vietnam 
era. We suggest a new subsection (c) be added as follows: "On an 
annual basis, a study will be conducted of unemployment among 
special disabled veterans and veterans who served in the Persian 
Gulf theater of operations/' 

Historically, military personnel, including reservists and Guards- 
men with reemployment rights, have had little difficulty in exercis- 
ing those rights. Currently, employers have been very receptive 
and responsive to their obligations according to most news ac- 
counts. Reportedly, many employers have gone beyond statutory 
requirements to assure their valued employees who have made a 
commitment to serve our country are cared for. 

By way of example, we point to the Office of Personnel Manage- 
ment. We cannot say enough to express our appreciation for the 
Federal reemployment rights initiatives advanced by the Director 
of OPM, Ms. Constance Newman and her Deputy Director, Bill 
Phillips. 

I'd like to discuss S. lOftii now, the Uniform Services Employment 
and Reemployment Rights Act of 1991 proposing the complete re- 
write of chapter 4S of title SS, United States Code. 

At the outset, Mr. Chairman, you should be aware that the provi- 
sions and intent of S. 1095 are generally supported by the DAV and 
our testimony contains certain recommendations that, in our view, 
serve to further strengthen the proposed intent of the bill. 

Mr. Chairman, this measure in section 4321 would provide pro- 
tections against discrimination for a person who performs, has per- 
formed, or applies to perform in a uniform service. It is not clear to 
us if "applies to perform" means an application to enter the Re- 
serves or is currently in the Reserves and applies for active duty. 
We urge clarification of the intent of the language so as to avoid 
confusion at some later date. 

Section 4322(c) provides exceptions to the requirement of not 
more than 5 years of service to be eligible for reemployment rights. 
We urge an amendment to subparagraph (2) as follows: After the 
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word "person," add "including a disability, injury or disease in- 
curred while serving on active duty." This language will insure 
that those injured and retained in the service for treatment will be 
granted an exception to the 5 year limitation if necessary. 

Mr. Chairman, section 4322(dX2) provides additional time for cer- 
tain disabled veterans to report back to that person's employer for 
work. This is very important and has the full support of the DAV. 
We encourage a process be developed whereby the employer, the 
vocational rehabilitation specialist or counseling psychologist, and 
in some cases, a DVOP, form a staffing team to meet with the vet- 
eran to begpn the rehabilitation and reasonable accommodations 
process. This should be done as soon as possible even while the vet- 
eran is still hospitalized. 

Section 4323 appears to allow an employer to make a determina- 
tion about the qualification of the individual to be reemployed. 
Subsection (aXlXB) states, in part, "if not qualified to perform the 
duties of a position." We believe clarification is needed to guard 
against any employer abuse and suggest report language be includ- 
ed to emphasize the Department of Labor retain authority to deter- 
mine qualifications for reemployment. 

Mr. Chairman, we support section 4324, in part, because we be- 
lieve strongly that all veterans should be entitled to similar reem- 
ployment rights, whether they be Federal, State or local govern- 
ment or private sector employees. We note that the Department of 
Justice objections to the Office of Special Counsel providing repre- 
sentation before the Merit Systems Protection Board appear to 
have no legal foundation, at least as it relates to their statement 
this morning. 

There was a provision in the House bill that provided for civil 
penalties for employers who failed to provide reemployment rights 
to veterans. We urge that a similar provision be put into this bill. 

Additionally, we'd note that we have no objection to S. 1050 and 
that we are generally in support of S. 153 in its present form. 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. Gilmer appears on p. 249.] 
Chairman Cranston. Thank you very much, Len. I want you to 

know that I'm working hard to get full funding for DVOPs and 

LVERs in the coming fiscal year. 
Mr. Gilmer. Thank you. 

Chairman Cranston. Jon, before you begin, let me welcome you 
back, as a reservist who was called up for Operation Desert Storm 
and is now back. How did you manage to get out and back so soon? 

Mr. Gaffney. I was one of the fortunate few that got called just 
before the war started, whereas a lot of my peers were called up 
back in August, as Mr. Duncan mentioned earlier. So there's a lot 
of people who served a long, long time. You don't have to go over- 
seas to serve the country and I guess a lot of these folk? are still on 
active duty — a lot of physicians, unfortunately, nurses, administra- 
tors, they Ye all in Bethesda of all places, backfilling for people who 
went to the Middle East. 

Chairman Cranston. Thank you. 
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STATEMENT OF JONATHAN GAFFNEY, NATIONAL LEGISLATIVE 

DIRECTOR. AMVETS 

Mr. Gaffney. Thanks for giving AMVETS the opportunity to 
provide our insights into proposed legislation which would restore 
educational assistance entitlements to those members of the mili- 
tary, both active and reserve, who could not complete educational 
courses or programs utilizing these programs due to activation or 
transfer in support of Operation Desert Shield and Desert Storm, 
the legislation which would amend chapter 43 of title 38, United 
States Code, Veterans Reemployment Rights. 

With regard to provision of educational entitlements, AMVETS 
sees no reason why legislation which would reinstate educational 
assistance entitlements to Operation Desert Storm and Desert 
Shield participants and the programs under chapters 30, 32 and 35 
of title 10, and chapter 106 of title 10, should not be passed. 

As an individual who benefited greatly from VA-administered 
educational benefits in the late 1980s while concurrently serving as 
an officer in the Naval Reserves, I couldn't fathom having my 
hard- rned educational benefits penalized in the event of a recall. 

F nermore, as a recently activated and demobilized Medical 
Service Corps officer serving as a casualty tracking officer out of 
Bethesda, I know firsthand numerous young men and women who 
were recalled in support of Desert Storm and Desert Shield, indi- 
viduals who due to reasons ranging from transfer to the Kuwait 
theater of operations, transfer to naval hospitals in other parts of 
the United States, or simply rotating shifts, 12 hour shifts, out of 
Bethesda, that had to withdraw from higher education programs in 
which they were enrolled. 

For many of them, the recall period — and for some it still 
exists — started at the beginning or during the fall of 1990 semester 
and continued through the now ending spring 1991 semester. 

As Assistant Secretary Duncan mentioned as part of his testimo- 
ny, it is the Department of Defenses intent to have the majority of 
Guard and reservists home and demobilized by July, which is 
almost close to a year from when they were called up. In light of 
these aspects, this education reinstatement package is not a lot to 
ask and certainly will send the right message to current members 
of the military — and something you pointed out earlier—particular- 
ly those people who are thinking about joining. 

The VRR agenda of this hearing is an extremely important issue 
to AMVETS membership and we are pleased the Committee saw 
fit to finally address some of the more dated provisions of the law. 

After careful review of the proposed changes to chapter 43, title 
38, including review of the House legislation, AMVETS is pleased 
with some of the proposed revisions that have been made. First of 
all, we appreciate the clear delineation of the types of discrimina- 
tion prohibited by the legislation as defined in section 4321, par- 
ticularly the inclusion of such employment areas as promotion, re- 
tention and reemployment. 

Second, the extension of the reemployment rights from a period 
of 4 years to 5 years as well as the standardization of the return 
period for a servicemember to an employer will help to not only 
make it easier for an individual to serve in the military, but will 
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make the laws governing that service clearer and much easier to 
understand. 

Third, we strongly endorse the inclusion of the provisions which 
grant the 2 year interval for return to an employer of a service- 
member who was hospitalized due to a service-connected illness or 
injury. The current law is blatantly unreasonable. 

Finally, AMVETS supports the language in this legislation which 
provides entitlement to reemployment rights, does not depend on 
timing, frequency, duration or nature of service. AMVETS has long 
been an opponent of those rare cases of reasonableness tests deter- 
mining as servicemembers' rights and benefits. 

While we have briefly touched upon some of the more pertinent 
provisions of this legislation, we want to go on the record again as 
supporting this entire piece of legislation and the efforts of this 
Committee and the House committee to bring this rewrite about. 

We consider it fair, timely and truly reflective of the nature of 
the business in serving in the U.S. military in the 1990s. 

Again, AMVETS wishes to express our sincere appreciation to 
the Committee for allowing us to provide our testimony this morn- 
ing. As always, we stand by to provide you with any further infor- 
mation or support. 

Thank you. 

[The prepared statement of Mr. Gaffney appears on p. 265.] 
Chairman Cranston. Thank you very much. 
Finally, Clif. 

STATEMENT OF CLIFTON E. DUPREE, ASSOCIATE LEGISLATIVE 
DIRECTOR, PARALYZED VETERANS OF AMERICA 

Mr. Dupree. Mr, Chairman and members of the Committee, it's 
a pleasure and personal privilege to appear today on behalf of the 
Paralyzed Veterans of America. 

Mr. Chairman, PVA supports S. 868 as proposed. The programs 
authorized by chapter 35 have gr^: significance for the members 
of the PVA and their families. Through this program dependents 
and spouses of severely disabled veterans can pursue an education 
without depleting their family savings or accumulating significant 
debt. 

For the purposes of maintaining continuity and equality in the 
program, PVA opposes VA's legislative proposal to eliminate eligi- 
bility of stepchildren for chapter 35 survivors and dependents edu- 
cational assistance. 

In reference to the Uniform Services Employment and Reemploy- 
ment Rights, S. 1095, Mr. Chairman, we want to thank you and the 
members of the Committee for your continuing concern over the 
employment rights of our Nation s veterans. We are very apprecia- 
tive of the action taken in legislation to provide employment for 
those reservists who incur a disability while serving on active duty. 

We strongly support the provisions contained in the bill which 
would allow disabled individuals up to 2 years hospitalization and 
convalescence before exercising his or her reemployment right op- 
tions. 
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PVA strongly supports your provision of accommodation which 
certainly should be no less than that provided under current law 
contained in the American Disabilities Act of 1990. 

PVA supports the provision which provides a Federal Govern- 
ment employee the same representation by the Office of Special 
Counsel before the Merit Systems Protection Board and judicial 
review of Board decisions as those provided persons employed by 
State and private employers. 

In reference to H.K. 153, Veterans Judicial Review Act, PVA op- 
poses the provisions contained in H.R. 153 which would provide 
that the Court shall include in its decisions a statement of its con- 
clusions of law and determinations of factual matters. This is an 
important right for veterans and must be preserved in the law. 

Veterans are entitled to know the reasons for the decisions of the 
Court. Quite simply, when a veteran seeks review from the Court, 
the veteran is entitled to be informed in language he or she can 
understand, the findings made by the Court, and the reasons for 
those findings. 

While this information is naturally important to the veteran, it 
will be important for advocates of veterans. Veterans advocates 
will be severely hampered in their representational efforts if they 
cannot discover the reasons for past Court decisions. The develop- 
ment of a law by the Court is an important new phase in the law 
of veterans benefits. If the Court is not required to give reasons 
and legal basis for its decisions, it will be difficult to use its deci- 
sions for legal precedence and predict how the Court will rule in 
future cases. 

It is a matter of extreme importance for organizations represent- 
ing veterans in administrative and judicial proceedings. This provi- 
sion is not a unique one for courts. The U.S. Claims Court which 
reviews Military Correction Board decisions regarding issues of pay 
is required by statute to state its conclusions of law and findings of 
fact. Additionally, every U.S. District Court, plus the Court of 
International Trade, are similarly charged. 

H.R. 153 also proposes a new statutory provision under section 
4086, title 38, United States Code that would authorize a Judicial 
Conference of the Court of Veterans Appeals. As explained in our 
written testimony, because the Court does not yet issue roles guar- 
anteeing nonattorney practitioners full status before the Court, we 
oppose this provision as being premature. 

In reference to S. 1050, PVA has no objection to this legislation 
which will allow the U.S. Court of Veterans Appeals to accept vol- 
untary services, gifts and bequests. 

Mr. Chairman, I would like to thank you again on behalf of the 
members of the Paralyzed Veterans for holding this hearing on 
these most important and timely matters. Thib concludes my testi- 
mony and Til be happy to answer any questions you may have. 

[The prepared statement of Mr. Dupree appears on p. 271.] 

Chairman Cranston. Thank you very much. 

You suggested that the legislation should require a disabled vet- 
eran to notify the employer that he or she is interested in return- 
ing to work, I'm concerned that to designate a required time in the 
statute might restrict reemployment rights to persons who within 
the allowable 2 year reporting time would make the decision to 
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return to work but might fail to meet an established notice period. 
Does that prospect concern you? 

Mr. Gilmer. Mr. Chairman, that prospect does concern us. I 
think a part of what we're trying to do here is balance the employ- 
er's needs against a disabled veteran's needs. If in fact the employ- 
er is not aware within some reasonable timeframe — in this case, up 
to 2 years — that the veteran wants to return to work, we think 
that's going to be difficult for him to accommodate the needs of 
that disabled veteran. 

Chairman Cranston. What would be a reasonable time? 

Mr. Gilmer. Well, I'm sorry, I can't offer that at this moment. 
I'd be glad to get back to you with that. 

Chairman Cranston. If you would think about it and get back to 
us? 

[Subsequently, Mr. Gilmer furnished the following information:] 

Disabled American Veterans, 
National Service and Legislative Headquarters, 

HOT Main Avenue, S.W., Washington, DC 20024. 

March 17, 1992. 

The Honorable Alan Cranston. 
Chairman, Senate Veterans Affairs Committee, 
414 Russell Senate Office Bldg., 
Washington, DC 20510. 

Dear Senator Cranston: We offer the following to clarify our May 211 1991 testi- 
mony on S. 1095 before the Senate Veterans Affairs Committee. 

During the hearing you asked how long an employer should be obligated to 
extend veterans reemployment rights to a severely disabled veteran. The concern 
was that some disabled veterans may require extensive medical treatment with re- 
habilitation therapy or counseling before they could return to work. This tieatment, 
therapy and counseling, in some cases, could easily exceed a year. 

Our testimony proposed an in depth process that would involve the veteran, em- 
ployer and a VA vocational counselor in the development of an Individual Employ- 
ment Assistance Plan (IEAP). 

We believe that putting off the development and implementation of an IEA? is 
detrimental to the rehabilitation of people with disabilities. Attachment to an occu- 
pation is stronger the less time a person is away from their job. Returning to work 
is more frightening the longer you are away from your occupation, especially if the 
interruption is the result of a disability. Thus, vocational rehabilitation is most ef- 
fective when intervention is provided at the earliest possible date. 

If the employer is to be invited into this process, he must receive some notifica- 
tion of the intent of the disabled veteran. We believe this process must begin within 
one year of the veteran s separation from service. For this reason, we believe the 
employer must be notified of the veteran s intent to return to work and be invited 
by the VA vocational rehabilitation counselor to participate in the development of 
the IEAP. The employer's veterans* reemployment rights obligations should cease 
two years from the severely disabled veteran's medical recovery. 
Sincerely, 

Lennox E. Gilmer, 
Asswtate Nat tonal Employment Dtrvctor. 

Chairman Cranston. Clif, do you agree? 

Mr. Duprek. Yes, sir. One statement I'd like to add to that is the 
employer would be aware, I would assume, that the person was 
going to take a long period of time for recovery and the attempt 
was made to be reemployed and in that way, the employer and the 
employee would be working together during the rehabilitative proc- 
ess to see if it can happen. But if during the process the employee 
would not be able to return to work, at least the employer would 
be aware of the situation. 
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Chairman Cranston. If you would also give us for the record, 
your further thoughts on what you think would be an appropriate 
time period? 

[Subsequently, Mr. Dupree furnished the following information:] 

Return to Work After Disability 

PVA prefers o provision which would provide for an extension of time limits by 
which on individual must report for reemployment by (1) up to one year if a person 
is hospitalizfd or convalescing from an illness or injury incurred during service; t2) 
up to two years if the individual is a special disabled veteran whose disability sig- 
nificantly impairs the veteran's ability to work and if the employee informs, in writ- 
ing, the employer concerned of the individual's condition, an intention to return to 
employment, and the plans for rehabilitation; or (3> the employer should make this 
accommodation because of the circumstances which are beyond the individual's con- 
trol. 

Chairman Cranston. Although H.R. 1578 and S. 1095 have many 
substantive provisions that are similar, there are some significant 
differences between the two proposals. Some of you noted a few of 
those differences. It would be of great assistance to us if each of 
you would submit your views on all substantive matters on which 
the House and Senate bills are different. If possible, if you could 
get that to us by the close of business on May 31, that would be 
appreciated. To assist you, the Committee will provide you tomor- 
row with a listing of the differences we've identified. If you will 
give us your comments on that in writing by the 31st, I'd appreci- 
ate it. 

Chairman Cranston. I have no further questions and that con- 
cludes our hearing. Thank you all very much for your attendance. 

[Whereupon, at 11:35 a.m., the Committee adjourned, to recon- 
vene at the call of the Chair,] 
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To amend title 10, United States Code, and title 38, United States Code, 
to improve educational assistance benefits for members of the Selected 
Reserve of the Armed Forces who served on active duty during the 
Persian Gulf War, and for other purposes. 



IN THE SENATE OF THE UNITED STATES 

April 18 (legislative day, April 9), 1991 

Mr. Cranston introduced the following bill; which was read twice and 
referred to the Committee on Veterans' Affairs 



A BILL 

To amend title 10, United States Code, and title 38, United 
States Code, to improve educational assistance benefits 
for members of the Selected Reserve of the Armed 
Forces who served on active duty during the Persian 
Gulf War, and for other purposes. 

1 He it enacted by the Senate and House of Reprasenta- 

2 lives of the United States of America in Congress assembled, 

3 SECTION 1. RESTORATION OF ENTITLEMENT TO EDUCA 

4 TIONAL ASSISTANCE. 

5 (a) Chapter 30 Program. — Section 1413 of title 

6 38, United States Code, is amended by adding at the end 

7 the following new subsection: 

(43) 
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1 "(f)(1) Notwithstanding any other provision of this 

2 chapter or chapter 36 of this title, any payment of an edu- 

3 rational assistance allowance described in par- -graph (2) 

4 shall not — 

5 "(A) be charged against any entitlement of any 

6 individual under this chapter, or 

7 "(B) be counted toward the aggregate period 

8 for which section 1795 of this title limits an individ- 

9 uai's receipt of assistance, 

10 "(2) Subject to paragraph (3), the payment of the 

1 1 educational assistance allowance referred to in paragraph 

12 (1) is the payment of such an allowance to an individual 

13 for pursuit of a course or courses under this chapter if 

14 the Secretary finds that the individual — 

15 "(A) in the case of a member of the Selected 

16 Reserve, had to discontinue such course pursuit as 

17 a result of being ordered, in connection with the 

18 Persian Gulf War, to serve on active duty under see- 

19 tion 672(a), (d), or (g), 673, or 673b, of title 10; 

20 or 

21 "(B) in the case of a person serving on active 

22 duty, had to discontinue such course pursuit as a re- 

23 suit of being ordered, in connection with such War, 

24 to a new duty location or assignment or to perform 

25 an increased amount of work; and 
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1 "(C) failed to receive credit or lost training 

2 time toward completion of the individual's approved 

3 education, professional, or vocational objective as a 

4 result of having to discontinue, as described in sub- 

5 paragraph (A) or (B), his or her course pursuit. 

6 "(3) The period for which, by reason of this subsec- 

7 tion, an educational assistance allowance is not charged 

8 against entitlement or counted toward the applicable ag- 

9 gregate period under section 1795 of this title shall not 

10 exceed the portion of the period of enrollment in the 

1 1 course or courses for which the individual failed to receive 

12 credit or with respect to which the individual lost training 

13 time, as determined under paragraph (2)(C) of this sub- 

14 section.". 

15 (b) Chapter 32 Program.— <1) Section 1631(a) of 

16 such title is amended by adding at the end the following 

17 new paragraph: 

18 "(5)(A) Notwithstanding any other provision of this 

19 chapter or chapter 36 of this title, any payment of an cdu- 

20 rational assistance allowance described in subparagraph 

21 (B) of this paragraph — 

22 "(i) shall not be charged against the entitle- 

23 ment of any eligible veteran under this chapter; and 
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1 "(ii) shall not be counted toward the aggregate 

2 period for which section 1795 of this title limits an 

3 individual's receipt of assistance. 

4 "(B) The payment of an educational assistance allow- 

5 ance referred to in subparagraph (A) of this paragraph 

6 is any payment of a monthly benefit under this chapter 

7 to an eligible veteran for pursuit of a course or courses 

8 under this chapter if the Secretary finds that the eligible 

9 veteran — 

10 "(i) in the case of a member of the Selected Re- 

11 serve, had to discontinue such course pursuit as a 

12 result of being ordered, in connection with the Pcr- 

13 sian Gulf War, to serve on active duty under section 

14 672(a), (d), or (g), 673, or 673b of title 10; or 

15 "(ii) in the case of a person serving on active 

16 duty, had to discontinue such course pursuit as a re- 

17 suit of being ordered, in connection with such War, 

18 to a new duty location or assignment or to perform 

19 an increased amount of work; and 

20 "(Hi) failed to receive credit or training time to- 

21 ward completion of the individual's approved eduea- 

22 tional, professional, or vocational objective as a re- 

23 suit of having to discontinue, as described in clause 

24 (i) or (ii) of this subparagraph, his or her course 

25 pursuit. 
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(C) The period for which, by reason of this subsec- 



2 lion, an educational assistance allowance is not charged 

3 against entitlement or counted toward the applicable ag- 

4 gregate period under section 1795 of this title shall not 

5 exceed the portion of the period of enrollment in the 

6 course or courses for which the individual failed to receive 

7 credit or with respect to which the individual lost training 

8 time, as determined under subparagraph (B)(iii) of this 

9 paragraph. 

10 "(D) The amount in the fund for each eligible veteran 

1 1 who received a payment of an educational assistance allow- 

12 ance described in subparagraph (B) of this paragraph 

13 shall be restored to the amount that would have been in 

14 the fund for the veteran if the payment had not been 

15 made. For purposes of carrying out the previous sentence, 

16 the Secretary of Defense shall deposit into the fund, on 

17 behalf of each such veteran, an amount equal to the entire 

1 8 amount of the payment made to the veteran. 

19 "(E) In the case of a veteran who discontinues pur- 

20 suit of a course or courses as described in subparagraph 

21 (B) of this paragraph, the formula for ascertaining the 

22 amount of the monthly payment to which the veteran is 

23 entitled in paragraph (2) of this subsection shall be imple- 

24 mented as if — 
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1 the payment made to the fund by the See- 

2 retary of Defense under subparagraph (D) of this 

3 paragraph, and 

4 "(ii) any payment for a course or courses de- 

5 scribed in subparagraph (B) of this paragraph that 

6 was paid out of the fund, 

7 had not been made or paid.". 

8 (2) Section 1631(a)(2) of such title is amended by 

9 inserting "in paragraph (5)(E) of this subsection and" 

10 after "Except as provided". 

1 1 (c) Chapter 35 Program. — Section 1 7 1 1 (a) of suiih 

12 title is amended — 

13 (1) by striking out ''Each" and inserting in li'ua 

14 thereof "(I) Each"; and 

15 (2) by adding at the end the following new 

16 paragraph: 

17 "(2)(A) Notwithstanding any other provision of this 

18 chapter or chapter 36 of this title, any payment of an «du- 

19 cational assistance allowance described in subparagraph 

20 (B) of this paragraph shall not — 

21 u (i) be charged against the entitlement of any 

22 individual under this chapter; or 

23 44 (ii) be counted toward the aggregate period for 

24 which section 1795 of this title limits an individual's 

25 receipt of assistance. 
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1 "(B) The payment of the educational assistance al- 

2 iowance referred to in subparagraph (A) of this paragraph 

3 is the payment of such an allowance to an individual for 

4 pursuit of a course or courses under this chapter if the 

5 Secretary finds that the individual — 

6 "(i) had to discontinue such course pursuit as 

7 a result of being ordered, in connection with the 

8 Persian Gulf War, to serve on active duty under sec- 

9 tion 672 (a), (d), or (g), 673, or 673b of title 10; 

10 and 

11 "(ii) failed to receive credit or training time to- 

12 ward completion of the individual's approved educa- 

13 tional, professional, or vocational objective as a re- 

14 suit of having to discontinue, as described in clause 

15 (i) of this subparagraph, his or her course pursuit. 

16 "(C) The period for which, by reason of this subsec- 

17 tion, an educational assistance allowance is not charged 

18 against entitlement or counted toward the applicable f •,- 

19 gregate period under section 1795 of this title shall not 

20 exceed the portion of the period of enrollment in the 

21 course or courses for which the individual failed to receive 

22 credit or with respect to which the individual lost training 

23 time, as determined under subparagraph (B)(ii) of this 

24 paragraph.". 



ERIC 



•a wis 



50 



8 

1 (d) Selected Reserve Program.— Section 

2 2131(c) of title 10, United States Code, is amended by 

3 adding at the end the following new paragraph: 

4 "(3) (A) Notwithstanding any other provision of this 

5 chapter or chapter 36 of title 38, any payment of an edu- 
5 cational assistance allowance described in subparagraph 

7 (B) of this paragraph shall not — 

8 "(i) be charged against the entitlement of any 

9 individual under this chapter; or 

10 14 (ii) be counted toward the aggregate period for 

1 1 which section 1795 of title 38 limits an individual's 

12 receipt of assistance. 

13 "(B) The payment of the educational assistance al~ 

14 lowance referred to in subparagraph (A) of this paragraph 

15 is the payment of such an allowance to the individual for 

16 pursuit of a course or courses under this chapter if the 

17 Secretary of Veterans Affairs finds that the individual — 

18 "(i) had to discontinue such course pursuit as 

19 a result of being ordered, in connection with the 

20 Persian Gulf War, to serve on aetive duty under scc- 

21 tion 672 (a), (d), or (g), 673, or 673b of this title; 

22 and 

23 " (ii) failed to receive credit or training time to- 

24 ward completion of the individual's approved eduea- 

25 tional, professional, or vocational objective as a re- 
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1 suit of having to discontinue, as described in clause 

2 (i) of this subparagraph, his or her course pursuit. 

3 "(C) The period for which, by reason of this subsec- 

4 tion, an educational assistance allowance is not charged 

5 against entitlement or counted toward the applicable ag- 

6 gregate period under section 1795 of title 38 shall not cx- 

7 ceed the portion of the period of enrollment in the course 

8 or courses for which the individual failed to receive credit 

9 or with respect to which the individual lost training time, 

10 as determined under subparagraph (B)(ii) of ihis para- 

11 graph/'. 

12 SEC* 2. DELIMITING DATE. 

13 Section 2133(b) of title 10, United States Code, is 

14 amended by adding at the end the following: 

15 "(4)(A) In the case of a member of the Selected Ite- 

16 so ve of the Ready Reserve who, during the Persian Gulf 

17 War, serves on active duty pursuant to an order to active 

18 duty issued under section 672 (a), (d), or (g), 673, or 

19 673b of this title— 

20 "(i) the period of such active duty service shall 

21 not be considered in determining the expiration date 

22 applicable to such member under subsection (a); an J 

23 "(ii) the member may not be considered to have 

24 been separated from the Selected Reserve for the 
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1 purposes of clause (2) of such subsection by reason 

2 of the commencement of such active duty service. 

3 "(B) For the purposes of this paragraph, the term 

4 'Persian Gulf War' shall have the meaning given such 

5 term in section 101(33) of title 38.". 

O 
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1st Session J3 # 1UDU 

To amend title 38, United States Code, to allow the United States Court 
of Veterans Appeals to accept voluntary services and gifts and bequests, 
and for other purposes. 



IN THE SENATE OF THE UNITED STATES 

May 14 (legislative day, April 25), 1991 
Mr. Cranston (by request) introduced the following bill; which was read 
twice and referred to the Committee on Veterans' Affairs 



A BILL 

To amend title 38, United States Code, to allow the United 
States Court of Veterans Appeals to accept voluntary 
services and gifts and bequests, and for other purposes. 

1 Be it enacted by the Senate and House of Represents 

2 lives of the United States of America in Congress assembled, 

3 SECTION 1. ACCEPTANCE OF VOLUNTARY SERVICES AND 

4 GIFTS BY THE UNITED STATES COURT OF 

5 VETERANS APPEALS. 

6 Section 7281 of title 38, United States Code, is 

7 amended by adding at the end the following new subsec- 

8 lion: 
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1 "(i) The Court may accept and utilize voluntary and 

2 uncompensated (gratuitous) services, including services as 

3 authorized by section 3102(b) of title 5 and may accept, 

4 hold, administer, and utilize gifts and bequests of personal 

5 property for the purpose of aiding or facilitating the work 

6 of the Court. Gifts or bequests of money to the Court shall 

7 be covered into the Treasury/'. 

O 
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102n CONGRESS 
1st Session 



S. 1095 



To amend title 38, United States Code, to improve reemployment rights 
and benefits of veterans and other benefits of employment of certain 
members of the uniformed services. 



IN THE SENATE OF THE UNITED STATES 

May 16 (legislative day, Arm, 25), 1991 

Mr Cranston (for himself, Mr. Specter, Mr. DkConcini, Mr. Graham, 
Mr. Akaka, and Mr. Daschlk) introduced the following bill; which was 
read twice and referred to the Committee on Veterans' Affairs 



A BILL 



To amend title 38, United States Code, to improve reemploy- 
ment rights and benefits of veterans and other benefits 
of employment of certain members of the uniformed serv- 
ices. 

1 Be it enacted by t)w Senate and Howe of ReftreMnta- 

2 tives of the, United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the "Uniformed Services 

5 Employment and Reemployment Rights Act of 199V. 
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SEC. 2. REVISION OF CHAPTER 43 OF TITLE 38. 

(a) Restatement and Improvement of Employ- 
ment and Reemployment Rights. — Chapter 43 of title 
38, United States Code, is amended to read as follows: 
"CHAPTER 43— EMPLOYMENT AND REEMPLOY- 
MENT RIGHTS OF PERSONS WHO SERVE IN 
THE UNIFORMED SERVICES 

"SUBCHAPTER I — PURPOSES, RELATION TO OTHER I*AW f AND DEFINITIONS 

"Sec 

"4301 Purposes, sense of Congress 

"4302 Relation to other law, construction. 

"4303 Definitions 

M 4304. Honorable service required. 

"SUBCHAPTER II — EMPLOYMENT AND REEMPLOYMENT RIGHTS AND 
LIMITATIONS, PROHIBITIONS 

''4321 Discrimination against persons who serve in the uniformed services and 

acts of reprisal prohibited 
"4322 Reemployment rights of persons who perform service in the uniformed 

services. 
"4323 Reemployment positions 

"4324. Special rules for reemployment by the Federal Government 
"4325 Seniority, insurance, and other employment rights and benefits 
"4326. Employee pension benefit plans. 

"4327 Entitlement to rights and benefits not dependent on timing or nature 
of service 

"SUBCHAPTER III— ASSISTANCE IS SECURING EMPLOYMENT AM) 
REEMPLOYMENT RIGHTS, ENFORCEMENT 

"4331 Definition. 

' 4332 Assistance in securing reemployment or other employment rights or 
benefits 

"4333 Knforcement of rights with respect to the Federal Government 
"4334 Enforcement of rights with respect to a State or private employer 



'SUBCHAPTER IV— INVESTIGATION OK COMPLAINTS 



"4341 Conduct of investigation, subpoenas 



"SUBCHAPTER V — MISCE LIGNEOUS 



"4351 Reflations. 
"4352 Severability 
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1 "SUBCHAPTER I— PURPOSES, RELATION TO 

2 OTHER LAW, AND DEFINITIONS 

3 "§ 4301. Purposes; sense of Congress 

4 "(a) The purposes of this chapter are — 

5 2 "(1) to encourage nonregular and noncareer 

6 service in the uniformed services by eliminating or 

7 minimizing the disadvantages to civilian careers and 

8 employment which can result from such service; and 

9 "(2) to minimize the disruption to the lives of 

10 persons performing service in the uniformed services 

1 1 and to the lives of their former employers, their fel- 

12 low employees, and their communities, by providing 

13 for the prompt reemployment of such persons upon 

14 their completion of such service under honorable 

15 conditions. 

16 "(b) It is the sense of Congress that the Federal Gov- 

17 miment should be a model employer in carrying out the 

1 8 reemployment practices provided for in this chapter. 

19 "§4302. Relation to other law; construction 

20 "(a) Nothing in this chapter shall supersede, nullify 

21 or diminish any provision of Federal or State law (inelud- 

22 ing any local law or ordinance), or any provision of a plan 

23 provided, contract entered into, or policy or practice 

24 adopted, by an employer, which establishes a right or ben- 

25 efit that is more beneficial to a person referred to in see- 

8 1095 is 
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1 lion 4301(a)(2) of this title than a right or benefit provid- 

2 ed for such person in this ehapter or is in addition to a 

3 right or benefit provided for sueh person in this ehapter. 



5 ployer plan, contract, or policy or practice that would have 

6 the effect of limiting in any manner any right or benefit 

7 provided by this ehapter, including any State law or em- 

8 ployer plan, contract, or policy or practice that establishes 

9 a prerequisite to the exercise of any such right or the re- 

10 eeipt of any such benefit that is not a prerequisite estab- 

1 1 Fished by this ehapter. 

12 "(e) Nothing in this ehapter shall be interpreted to 

13 limit in any way any of the rights conferred by the Arneri- 

14 cans with Disabilities Act of 1990 (Public Law lOl-ttiti; 

15 VI r.S.O. 12101 etseq.). 

16 "§4303. Definitions 

17 "For the* purposes of this chapter: 

18 "(1) The term 'Attorney General 1 means the 

19 Attorney General of the United States or any person 

20 designated by the Attorney General to carry out a 

21 responsibility of the Attorney General under this 
2? ehapter. 

23 "(2) The term 'benefit 1 or 'benefit of employ- 

24 rnent 1 means any advantage, profit, privilege, gain, 

25 status, account, or interest that accrues by reason of 
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(b) This chapter supersedes any State law or em- 
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1 an employment contract or an employer practice or 

2 custom (other than wages or salary for work per- 

3 formed) and includes rights under a pension plan, 

4 insurance coverage and awards, rights under an em- 

5 ployee stock ownership plan, any bonus, severance 

6 pay, i .y supplemental unemployment benefit, an en- 

7 titlement to leave with or without pay, work hours, 

8 and the location of employment. 

9 "(3)(A) Except as provided in subparagraph 

10 (B), the term 'employer* means any person, institu- 

1 1 tion, organization, or other entity that pays salary or 

12 wages for work performed or that has control over 

13 employment opportunities, including — 

14 "(i) a person, institution, organization, or 

15 other entity to whom the employer has delegat- 

16 ed the performance of employment-related re- 

17 sponsibilities; 

18 "(ii) the Federal Government; 

19 "(iii) a State; and 

20 "(iv) any successor in interest to a person, 

21 institution, organization, or other entity re- 

22 ferred to in this subparagraph. 

23 " (B) In the case of a National Guard techni- 

24 cian employed under section 709 of title 32, the 
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1 term 'employer' means the adjutant general of the 

2 State in which the technician is employed. 

3 "(4) The term 'Federal Government' includes 

4 the United States Postal Service, the Postal Hate 

5 Commission, any nonappropriated fund instrumen- 

6 taiity of the United States, and a Government eorpo- 

7 ration (as defined in section 103(1) of t : tle 5). 

8 M (5) The term 'reasonable accommodation 1 has 

9 the meaning given such term in section 101(9) of 

10 the Americans with Disabilities Act of 1990 (41! 

11 U.R.C. 12111(9)). 

12 "(6) The term 'seniority' means longevity in 

13 employment together with any benefits of employ- 

14 merit which accrue with, or are determined by, lon- 

15 gevity in employment. 

16 "(7) The term 'service in the uniformed serv- 

17 ices' means the performance of duty on a voluntary 

18 on involuntary basis in a uniformed service under 

19 enmpetent authority and includes active duty, active 

20 duty for training, initial active duty for training, in- 

21 active duty training, full-time National Guard duty, 

22 and a period for which a person is absent from a po- 

23 sition of employment for the purpose of an examina- 

24 tion to determine the fitness of the person to per- 

25 form any such duty. 
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1 "(8) The term 'undue hardship' has the mean- 

2 ing given such term in section 101(10) of the Ameri- 

3 cans with Disabilities Act of 1990 (42 U.S.C. 

4 12111(10)). 

5 "(9) The term 'uniformed services' means the 

6 Armed Forces and the commissioned corps of the 

7 Public Health Service. 

8 "§ 4304* Honorable service required 

9 "A person's entitlement to the benefits of this chapter 

10 by reason of the service of such person in one of the uni- 

11 formed services terminates upon the occurrence of any of 

12 the following events: 

13 "(1) A separation of such person from such 

14 uniformed service with a dishonorable or bad con- 

15 duct discharge. 

16 M (2) A separation of such person from such 

17 uniformed service under other than honorable condi- 

18 tions, as characterized pursuant to regulations pre- 

19 serifc>ed by the Secretary concerned. 

20 "(3) In the case of service on active duty, a re- 

21 lease of such person from active duty under other 

22 than honorable conditions, as characterized pursuant 

23 to such regulations. 

24 "(4) A dismissal of such person permitted 

25 under section 1161(a) of title 10. 
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1 "(5) A dropping of such person from the rolls 

2 pursuant to section 1161(b) of title 10. 

3 ^SUBCHAPTER II — EMPLOYMENT AND REEM- 

4 PLOYMENT RIGHTS AND LIMITATIONS; PRO- 

5 HIBITIONS 

6 "§4321. Discrimination against persons who serve in 

7 the uniformed services and acts of repris- 

8 al prohibited 

9 "(a) A person who performs, has performed, applies 

10 to perform, or has an obligation to perform service in a 

1 1 uniformed service shall not be denied initial employment, 

12 reemployment, retention in employment promotion, or 

13 any benefit of employment by an employer on the basis 

14 of that service or obligation. 

15 "(b) An employer shall be considered to have denied 

16 a person initial employment, reemployment, retention in 

17 employment, promotion, or a benefit of employment by an 

18 employer in violation of this section if the person's service, 

19 application for service, or obligation for service in the uni- 

20 formed services is a motivating factor in the employer's 

21 action, unless the employer can demonstrate that the ac- 

22 tion would have been taken in the absence of such service, 

23 application, or obligation. 

24 "(e)(1) An employer may not discriminate in employ- 

25 ment against or take any adverse employment aetion 
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1 against any person because such person has taken an ae« 

2 tion to enforce a protection afforded any person under this 

3 chapter, has testified or otherwise made a statement in 

4 or in connection with any proceeding under this chapter, 

5 has assisted or otherwise participated in an investigation 

6 under this chapter, or has exercised a right provided for 

7 in this chapter. 

8 "(2) The prohibition in paragraph (1) shall apply 

9 with respect to a person regardless of whether that person 

10 has performed service in the uniformed services, 

11 "§4322. Reemployment rights of persons who per- 

1 2 form service in the uniformed services 

13 "(a) Subject to subsections (b) and (c), any person 

14 who is absent from a position of employment by reason 

15 of the performance of service in the uniformed services 

16 shall be entitled to the reemployment rights and benefits 

17 and other employment benefits of this chapter if — 

18 "(1) the person (or an appropriate officer of the 

19 uniformed service in which such service is per- 

20 formed) has given advance written or verbal notice 

21 of such service to such person's employer; 

22 "(2) except as provided in subsection (e) of this 

23 section, the cumulative length of the absence and of 

24 any previous absences from a position of employ- 
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1 



ment with that employer by reason of service in the 



2 



uniformed services docs not exceed five years; and 



4 



5 



3 



"(3) the person reports or submits an applica- 
tion to such employer upon completion of such serv- 
ice in accordance with the provisions of subsection 



6 



(d). 



7 



(b) No notice is required under subsection (a)(1) if 



8 the giving of such notice is precluded by military necessity 

9 or, under all of the relevant circumstances, the giving of 

10 such notice is otherwise impossible or unreasonable. A de- 

11 termination of military necessity, impossibility, or 

12 unreasonableness for the purposes of this subsection shall 

13 be made by the Secretary concerned and shall not be sub- 

14 ject to judicial review. 

15 "(c) A person referred to in subsection (a) shall be 

16 entitled to the rights and benefits referred to in such sub- 

17 section even though the cumulative length of the person's 

18 absences from a position of employment with the employer 

19 by reason of service in the uniformed services exceeds five 4 

20 years if the absence which results in a cumulative absence 

21 in excess of fivo years is a result of the performance of — 

22 "(1) service required to complete an initial peri- 

23 od of obligated service; 

24 "(2) service from which, through no fault of 

25 that person, the person could not obtain a discharge 
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1 or release in time to prevent the cumulative absences 

2 from exceeding 5 years; 

3 "(3) service required under section 270 of title 

4 10 or section 502(a) or 503(a) of title 32 or ro- 

5 quired to fulfill additional training requirements de- 

6 termined by the Secretary concerned to l>e necessary 

7 for professional development or for completion of 

8 skill training or retraining; 

9 "(4) service pursuant to— 

10 "(A) an order to, or retention on, active 

11 duty under section 672(a), 672(g), 673, 673b, 

12 673e, or 688 of title 10; 

13 "(K) an order to, or retention on, active 

14 duty (other than for training) under any other 
\ c provision of law during a war or national erner- 
jf wney de/'lanni by the President or by Congress; 

17 "(C) an order to active duty (other than 

18 for training) in support (as determined by the 

1 9 Secretary concerned) of an operational mission 

20 for which personnel have been ordered to active 

21 duty under section 673b of title 10; 

22 "(D) an order to active duty in support (as 

23 determined by the Secretary concerned) of a 

24 critical mission or requirement of the uniformed 

25 services; or 
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1 "(E) a call into Federal service under 

2 chapter 15 of title 10 or section 3500 or 8500 

3 of such title; or 

4 "(5) any other category of service specified by 

5 the Secretary of Labor, in consultation with the Sec- 

6 retary of Defense, in regulations prescribed pursuant 

7 to section 4351. 

8 4< (d)(l) Sulyect to paragraphs (2) and (3), a person 



9 referred to in subsection (a) shall, upon the completion 

10 of a period of service in the uniformed services, notify the 

1 1 employer referred to in sueh subsection of the person's re- 

12 turn to a position of employment with such employer as 

1 3 follows: 



14 "(A) In the case of a person who is absent from 

15 a position of employment for less than 31 days, by 

16 reporting to the employer — 

17 "(i) not later than the beginning of the 

18 first full regularly scheduled work period on the 

19 first full calendar day following the completion 

20 of the period of service and a period for the 

21 safe transportation of the person from the place 

22 of that service to the workplace of the employer; 

23 or 

24 "(ii) as soon as possible after the expira- 

25 tion of the period required under clause (i), if 
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1 reporting within the period referred to in such 

2 clause is impossible or unreasonable through no 

3 fault of the person. 

4 "(B) In the case of a person who is absent from 

5 a position of employment for a period of any length 

6 for the purposes of an examination to determine the 

7 person's fitness to perform service in the uniformed 

8 services, by reporting in the manner and time re- 

9 ferred to in subparagraph (A), 

10 "(C) In the case of a person who is absent from 

1 1 a position of employment for more than 30 days but 

12 loss than 181 days, by submitting an application for 

13 reemployment with the employer not later than 31 

14 days after the completion of the period of service. 

15 U (D) In the case of a person who is absent 

16 from a position of employment for more than 180 

17 days, by submitting an application for reemployment 

18 with the employer not later than 90 days after the 

19 completion of the period of service. 

20 "(2) A person who is hospitalized for, or convalescing 

21 from, an illness or injury incurred in, or aggravated by, 

22 the performance of a period of service in the uniformed 

23 services shall report to the person's employer (in the cast 1 

24 of a person described in subparagraph (A) or (B) of para- 

25 graph (D) or submit an application for employment with 
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1 such employer (in the case of a person described in sub- 

2 paragraph (C) or (D) of such paragraph) at the end of 

3 the period (not to exceed two years) that is necessary for 

4 the person to recover from such illness or iryury. 

5 "(3) A person referred to in subparagraphs (A) or 

6 (B) of paragraph (1) who fails to report to an employer 

7 within the time period referred to in such paragraph shall 

8 be considered to have failed to report for such work on 

9 schedule but may be treated by the employer no less favor- 

10 ably than the employer treats other absent employees pur- 

1 1 suant to the employer's established policy or the general 

1 2 practices of the employer relating to employee absences. 

13 "(e)(1) A person who submits an application for re- 

14 employment in accordance with subparagraph (C) or (D) 

15 of subsection (d)(1) shall provide to the person's employer 

16 (upon the request of such employer) documentation to cs- 

17 tablish that— 

18 "(A) the person's application is timely; 

19 "(B) the person has not exceeded the service 

20 limitations set forth in subsection (a)(3) (except as 

21 permitted under subsection (c)); and 

22 "(C) the person's entitlement to the benefits 

23 under this chapter has not terminated under section 

24 4304 of this title. 
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1 "(2) Documentation of any matter referred to in 

2 paragraph (1) that is issued pursuant to regulations pre- 

3 scribed by the Secretary concerned shall satisfy the docu- 

4 mentation requirements in such paragraph. 

5 "(3) An employer shall reemploy in accordance with 

6 the provisions of this chapter a person who fails to provide 

7 documentation that satisfies the requirements prescribed 

8 pursuant to paragraph (2) if the failure occurs beeause 

9 such documentation does not exist or is not readily avail- 

10 able at the time of the request of the employer. If, after 

1 1 such reemployment, documentation becomes available that 

12 establishes thLt such person does not meet one or more 

13 of the requirements referred to in clauses (A) through (0) 

14 of paragraph (1), the employer of such person may termi- 

15 nate employment of the person and the provision of any 

16 rights or benefits afforded the person under this chapter. 

1 7 "§ 4323. Reemployment positions 

18 "(a) Subject to subsections (b) and (e), a person enti- 

19 tied to reemployment under section 4322 of this title upon 

20 completion of a period of service in the uniformed services 

21 shall i>e reemployed in a position of employment as follows: 

22 In the ease of a person who is not 

23 disabled — 

24 "(A) in a position of employment in which 

25 the person would have been employed if the 
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1 continuous employment of such person with the 

2 employer had not been interrupted by such 

3 service, or a similar position of like status and 

4 pay, the duties of which the person is qualified 

5 to perform; or 

6 "(B) if not qualified to perform the duties 

7 of a position pursuant to subparagraph (A), in 

8 the position of employment in which the person 

9 was employed on the date of the commencement 

10 of the service in the uniformed services, or a 

1 1 position with like status and pay, the duties of 

12 which the person is qualified to perform. 

13 "(2)(A) In the caso of a person who is disabled, 

14 one of the following positions in the order of priority 

15 in which the positions are listed: 

16 "(i) A position referred to in paragraph 

17 (1)(A). 

18 "(ii) A position referred to in paragraph 

19 (1)(B). 

20 "(Hi) A position similar to a position re- 

21 ferred to in clause (ii) that is consistent with 

22 the circumstances of the person's case, the du- 

23 ties of which the person is qualified to perform. 

24 "(iv) A position of lesser status and pay 

25 than a position referred to in clause (iii) that 
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1 is consistent with the circumstances of the per- 

2 son's case, the duties of which the person is 

3 qualified to perform. 

4 "(ft) An employer shall employ a person in a 

5 position referred to in clauses (i) through (iv) of 

6 subparagraph (A) even if the employer must make 

7 a reasonable accommodation for the disability of 

8 such person (and any limitations related to such dis- 

9 ability) to facilitate the person's ability to perform 

10 the duties of that position. 

1 1 "(h) A person shall be considered qualified to perform 

12 the duties of a position of employment under subsection 

13 (a) if the person can perform the essential functions of 

14 the position or will be able to perform such functions (1) 

15 after receiving training provided by the employer to re- 

16 fresh or update the necessary skills of that person, or (2) 

17 through other reasonable efforts undertaken by the cm- 

1 8 ployer 

19 u ( fi )0) An employer is not required to reemploy a 

20 person under this chapter if the employer's circumstances 

21 have so changed as to make such reemployment impossible 

22 or unreasonable. 

23 "(2) An employer is not required to make an acoom- 

24 modation under subsection (a) or provide training or un- 

25 dertake any other effort under subsection (b) if such ac- 
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commodation, training, or effort would impose an undue 
hardship on the operation of the business of the employer 
to do so. 

"(3) In any administrative or judicial proceeding in- 
volving an issue of whether (A) any reemployment referred 
to in paragraph (1) is impossible or unreasonable because 
of a change in an employer's circumstances, or (2) any 
accommodation, training, or effort referred to in para- 
graph (2) would impose an undue hardship on the oper- 
ation of the business of the employer, the employer shall 
have the burden of proving the impossibility or 
unreasonableness or undue hardship, 

"(d)(1) If 2 or more persons request reemployment 
under this chapter in the same position of employment by 
reason of an interruption of employment resulting from 
service in the uniformed services, the person whose contin- 
uous employment was so interrupted earlier shall be reem- 
ployed in that position. 

"(2) Any person entitled to reemployment under this 
section who is not reemployed in a position of employment 
by reason of paragraph (1) shall be entitled to be reem- 
ployed as follows: 

"(A) In the case of a person who is not dis- 
abled, in any other position referred to in subsection 
(a)(1) (in the order of priority set out in that sub- 
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1 section) that provides a similar status and pay to a 

2 position referred to in paragraph (1) of this subsec- 

3 tion, consistent with circumstances of such person's 

4 ease. 

5 "(B) In the case of a person who is disabled, 

6 in any other position referred to in subsection (a)(2) 

7 (in the order of priority set out in that subsection) 

8 that provides a similar status and pay to a position 

9 referred to in paragraph (1) of this ^subsection, con- 

10 sistent with circumstances of such person's case. 

1 1 "§4324. Special rules for reemployment by the Feder- 

1 2 al Government 

13 "(a) If the reemployment of a person under this chap- 

14 ter in a particular Federal Government position is not fea- 

15 sible, the Director of the Office of Personnel Management 

16 shall ensure that such person is offered an alternative po- 

17 sition of employment in the executive branch that satisfies 

18 the requirements of section 4323(a) of this title. 

19 "(b)(1) For the purposes of subsection (a), the Diree- 

20 tor of the Office of Personnel Management shall determine 

21 whether the reemployment of a person in a position in an 

22 executive agency, the United States Postal Service, or the 

23 Postal Rate Commission is feasible. 

24 "(2) For the purposes of subsection (a), the Director 

25 of the Office of Personnel Management shall accept a de- 
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1 termination that the reemployment of a person in a posi- 

2 tion described in paragraph (A) or (B) is not feasible from 

3 the official referred to in that subparagraph, as follows: 

4 "(A) In the case of a position in the legislative 

5 branch or the judicial branch, the officer or employ - 

6 ce authorized to appoint a person to that position. 

7 "(B) In the case of a National Guard techni- 

8 cian position in a State : the adjutant general of that 

9 State. 

10 i4 (c) Subsection (a) does not apply to a person whose 

1 1 reemployment in a legislative or judicial branch position 

12 or in a position as a National Guard technician is not fea- 

13 sible if such person is not eligible to acquire a civil service 

14 status necessary for transfer to a position — 

15 "(1) in the case of a person whose position of 

16 employment would be in the legislative or judicial 

17 branch, in the competitive service in accordance with 

18 section 3304(c) of title 5; or 

19 "(2) in the case of a person whose position of 

20 employment would be as a National Guard techni- 

21 cian, in the competitive service in accordance with 

22 section 3304(d) of such title. 

23 "(d) A person's entitlement to reemployment under 

24 this section does not entitle such person to retention, pref- 

25 erenec, or displacement rights over any person who, with- 
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1 out regard to the provisions of this chapter, has superior 

2 retention, preference, or displacement rights under the 

3 provisions of title 5 that relate to veterans and other pref- 

4 erence eligibles (as defined in section 2108 of such title). 

5 "§4325. Seniority, insurance, and other employment 

6 rights and benefits 

7 "(a) A person who is reemployed under section 4323 

8 or 4324 of this title shall be entitl e! to the same seniority 

9 such person would have had if the person's employment 

10 had not been interrupted hy service in the uniformed serv- 

1 1 ices. 

12 "(b) For the purposes of this section, a person who 

13 is reemployed pursuant to section 4323 or 4324 of this 

14 title in a position of civilian employment shall be eonsid- 

15 ered to have been on a leave of absence while performing 

16 service in the uniformed services and shall be entitled to 

17 such rights and benefits provided to other employees of 

18 the employer who are on furlough or leave of absence 

19 under a plan, contract, or policy or practice in force at 

20 the beginning of the period of such service or which be- 

21 comes effective during such period. Such person may be 

22 required to pay the employee cost, if any, of any funded 

23 benefit continued pursuant to such plan, contract, or poli- 

24 cy or practice. 
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1 "(e)(1) A person whose civilian employment with an 

2 employer is interrupted by service in the uniformed serv- 

3 ices shall, at such person's request, be covered by insur- 

4 anre provided by such employer for other employees of the 

5 employer during the period of such service. In no event 

6 shall such coverage be required to be provided for more 

7 than 1 8 months after the commencement of such service. 

8 Such person may be required to pay not more than 102 

9 percent of any premium required of other employees for 

10 the continuation of any insurance coverage that is contin- 

1 1 ued under this paragraph, except that a persor who per- 

12 forms service in the uniformed services for less than 31 

13 days such person may not be required to pay more than 

14 the employee share, if any, of the cost of such coverage, 

15 "(2) In the case of a person whose coverage by an 

16 employer-offered health insurance as an employee is termi- 

17 nated by reason of the service of such person in the uni- 

18 formed services, an exclusion or waiting period may not 

19 be imposed in connection with coverage of such person 

20 upon reemployment by the employer under this chapter, 

21 or in connection with any other person who is covered by 

22 the insurance by reason of the reinstatement of the cover- 

23 age of such person upon reemployment, if — 

24 "(A) an exclusion or waiting period would not 

25 have been imposed under such insurance had cover- 
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1 age of such person by such insurance not been ter- 

2 minated as a result of such service; and 

3 "(B) the condition of such person has been de- 

4 termined by the Secretary not to have been incurred 

5 or aggravated in the line of duty in the military, 

6 naval, or air service. 

7 "(d)(1) Subject to paragraph (2), a person who is re- 

8 employed in a position of employment by an employer 

9 under section 4323 or 4324 of this title may not be invol- 

10 untarily removed from such position, except for cause — 

11 "(A) within 180 days after the date of reem- 

12 ployment, if the total of the person's periods of cm- 

1 3 ployment by the employer before such reemployment 

14 was less than 48 months; or 

15 "(B) within one year after the date of reem- 

16 ployment, if the total of the persons' periods of em- 

17 ployment by such employer before such reemploy- 

18 ment was more than 48 months. 

19 "(2) For the purposes of paragraph (1), a person's 

20 period of employment with an employer shall include the 

21 period of such person's absences from such employment 

22 by reason of service in the uniformed services. 

23 "(e)(1) Any person described in paragraph (3) whose 

24 employment with an employer referred to in that para- 

25 graph is interrupted by service in the uniformed services 
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1 shall l>e entitled to use during such interruption any annu- 

2 al leave with pay accumulated by the person before the 

3 commencement of such service. A person shall use annual 

4 leave with pay under this paragraph by submitting a writ- 

5 ten request for such use to the person's employer before 

6 the commencement of such service. 

7 "(2) Subject to the policy or practice of an employer 

8 referred to paragraph (1), a person referred to in such 

9 paragraph shall accrue annual leave with pay during the 

10 period of service that interrupts the person's employment 

11 with the employer and shall (upon the written request of 

12 the person) be entitled to use any leave accumulated by 

1 3 reason of such accrual 

14 A person entitled to the benefit described in 

15 paragraph ( 1 ) is a person who — 

16 "(A) has accumulated annual leave with pay 

17 under a policy or practice of a State (as an employ - 

18 er) or private employer; or 

19 "(H) has accumulated such leave as an employ - 

20 ec of the Federal Government pursuant to subchap- 

21 ter I of chapter 63 of title? 5. 

22 "§4326. Employee pension benefit plans 

23 "(a)(1) In the case of a right provided pursuant to 

24 an employee pension benefit plan described in section 3(2) 

25 cf the Employet: Retirement Income Security Act of 1974 
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1 (29 U.S.C. 1002(2)) or a right provided under any Feder- 

2 al or State law governing pension benefits for govcrnmcn- 

3 tal employees, the right to pension benefits of a person 

4 reemployed under this chapter shall be determined under 

5 th's subsection. 

6 "(2)(A) A person reemployed under this chapter shall 

7 be treated as not having incurred a break in service with 

8 the employer or employers maintaining the plan by reason 

9 of such person's period or periods of service in the uni- 

10 formed services, 

1 1 "(B) Each period served by a person in the uniformed 

12 services shall, upon reemployment under this chapter, be 

13 deemed to constitute service with the employer oi mploy- 

14 era \>a plaining the p. an for purpose of determining the 

15 nontor jeitabih' v of the person's accrued benefits and for 

16 the nurposti of determining the accrual ol benefits under 

17 the plan. 

18 **(b)(l An employer reo/nploying a person under this 

19 chapter shall be liable to an employee benefit pension plan 

20 for funding svny obligation of the plan to provide the bene- 

21 fits described in subsection (a)(2). For purposes of deter - 

22 mining the amount of such liability and for purposes of 

23 section 515 of the Employee Retirement Income Security 

24 Act of 1974 (29 U.8.C. 1145) or any similar Federal or 

25 State law governing pension benefits for governmental em- 
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1 ployees, service in the uniformed services that is deemed 

2 under subsection (a) to be service with the employer shall 

3 be deemed to be service with the employer under the terms 

4 of the plan or any applicable collective bargaining agree - 

5 ment. 

6 "(2) A person reemployed under this chapter shall 

7 be entitled to accrued benefits pursuant to subsection (a) 

8 that are derived from employee contributions only to the 

9 extent the person makes payment to the plan with respect 

10 to such contributions. No such payment may exceed the 

1 1 amount the person would have been permitted or required 

12 to contribute had the person remained continuously em- 

13 ployed by the employer throughout the period of service 

14 described in subsection (a)(2)(B). 

15 "(c) Any employer who reemploys a person under this 

16 chapter and who is an employer contributing to a multiom- 

17 ployer plan, as defined in section 3(37) of the Employee 

18 Retirement Income Security Act of 1974 (29 1J.S.C. 

19 1002(37)), under which benefits are or may be payable 

20 to such person by reason of the obligations set forth in 

21 this chapter, shall, within 30 days after the date of such 

22 reemployment, provide notice of such reemployment to the 

23 administrator of such plan. 
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1 "§4327. Entitlement to rights and benefits not de- 

2 pendent on timing or nature of service 

3 "A person's entitlement to a right or benefit provided 

4 under this chapter does not depend upon the timing, fre- 

5 qucney, or duration of the person's performance of service 

6 in the uniformed services or the nature of such service 

7 in the uniformed services. 

8 "SUBCHAPTER III— ASSISTANCE IN SECURING 



9 EMPLOYMENT AND REEMPLOYMENT 

10 RIGHTS; ENFORCEMENT 

11 "§4331, Definition 

12 "For the purposes of this subchapter, the term 

13 'wrongful personnel action' means the following: 

14 "(1) In \he case of a State (as an employer) or 

15 a private employer, an action taken by the employer 

16 in violation of a provision of this chapter or a failure 

17 by the employer to take an action required by the 

18 provisions of this chapter. 

19 "(2) In the case of the Federal Government — 

20 "(A) an action taken by an officer or em- 

21 ploy<?o of the Federal Government in violation 

22 of a provision of this chapter or a failure by 

23 su^h an officer or employee to take an action 

24 required by the provisions of this chapter; or 

25 4i (H) a failure of the Director of the Office 

26 oi Personnel Management to take an action re- 
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1 quired of the Director under section 4324 of 

2 this title. 

3 "§4332. Assistance in securing reemployment or 

4 other employment rights or benefits 

5 "(a)(1) Any person who claims to have been subject 

6 to a wrongful personnel action may submit a complaint 

7 regarding such action to the Secretary of Labor 

8 "(2) A complaint submitted under paragraph (1) 

9 shall be in a form prescribed by the Secretary of Labor 

10 and shall include — 

11 "(A) the name and address of the employer or 

12 potential employer against whom the complaint is di- 

13 reeted; and 

14 "(B) a summary of the allegations upon which 

15 the complaint is based. 

16 "(b) The Secretary of Labor shall investigate each 

17 complaint submitted to such Secretary pursuant to subsoe- 

18 tion (a). If the Secretary of Labor determines as a result 

19 of the investigation that the allegation of the wrongful pcr- 

20 sonnel action in such complaint is valid, such Secretary 

21 shall make reasonable efforts to ensure that the individual 

22 named in the complaint complies with the provisions of 

23 this chapter. 

24 "(c) If the efforts of the Secretary of Labor with re- 

25 spect to a complaint under subsection (b) are unsuccess- 
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1 fill, the Secretary shall notify the person who submitted 

2 the complaint of — 

3 "(1) the results of the Secretary's investigation; 

4 "(2) the efforts made by the Secretary and 

5 "(3) the complainant's entitlement to proceed 

6 under the enforcement of rights provisions provided 

7 under section 4333 of this title (in the case of a per- 

8 son submitting a complaint against the Federal Gov- 

9 ernment) or 4334 of this title (in the case of a per- 
10 son submitting a complaint against a State or pri- 
ll vate employer). 

12 "(d) The Secretary of Iiabor shall carry out the re- 

13 sponsibilities of such Secretary under this section through 

14 the Assistant Secretary of Labor for Veterans' Ernploy- 

15 ment and Training. 

16 "§4333. Enforcement of rights with respect to the 

17 Federal Government 

18 "(a)(1) A person who receives a notification from the 

19 Secretary of Labor of an unsuccessful resolution of a com- 

20 plaint relating to a wrongful personnel action pursuant to 

21 section 4332(c) of this title may request that the Secretary 

22 of Iiabor refer the complaint for litigation before the Merit 

23 Systems Protection Board. The Secretary of Labor shall 

24 refer the complaint regarding such wrongful action tc * 
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1 Office of Special Counsel established by section 1211 of 

2 titleS. 

3 "(2)(A) If the Special Counsel determines that the 

4 allegation of a wrongful personnel action in such eonru 

5 plaint is valid, the Special Counsel may initiate an action 

6 regarding such complaint before the Merit Systems Pro- 

7 tection Board and, upon the request of the person submit- 

8 ting the complaint, represent the person before the Board, 

9 "(B) If the Special Counsel decides not to initiate ai\ 

10 action or represent a person before the Merit Systems Pro- 

1 1 tection Board as authorized under subparagraph (A), the 

12 Special Counsel shall notify *uch person of that decision 

13 and the reasons for the decision. 

14 "(b)(1) A person referred to in paragraph (2) may 

15 submit a complaint alleging a wrongful personnel action 

16 directly before the Ment Systems Protection Board. A per- 

17 son who seeks a hearing or adjudication under this para- 

18 graph may be represented at snrii hearing or adjudication 

19 in accordance with the rules of the Board. 

20 "(2) A person entitled to submit a complaint to tin- 

21 Merit Systems Protection Board under paragraph (1) is 

22 a parson who — 

23 "(A) has chosen not to apply to the Secretary 

24 of Labor for assistance regarding the complaint 

25 under section 4332(a), 
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1 "(B) has received a notification from the Secre- 

2 tary of Labor under section 4332(c) of this title; 

3 "(C) has chosen not to be represented before 

4 the Board by the Special Counsel pursuant to sub- 

5 section (a)(2)(A): or 

6 "(D) has received a notification of a decision 

7 from the Special Counsel under subsection 

8 (a)(2)(B). 

9 "(c)(1) The Merit Systems Protection Board shall 

10 abjudicate any complaint brought before the Board pursu- 

11 ant to subsection (a)(2)(A) or (b)(1). 

12 "(2) If the Board determines that an officer of the 

13 Federal Government has not complied with the provisions 

14 of this chapter relating to the reemployment of a person 

15 by the Federal Government, the Board shall enter an 

16 order requiring such officer to comply with such provisions 

17 and to compensate such person for any loss of wages or 

18 benefits suffered by such person by reason of such lack 

19 of compliance. 

20 "(3) Any compensation received by a person pursuant 

21 to an order under paragraph (1) shall be in addition to 

22 any other right ur benefit provided for by this chapter and 

23 shall not be deemed to diminish any such right or benefit. 

24 "(4) If the Board determines as a result of a hearing 

25 or adjudication conducted pursuant to paragraph (1) that 
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1 a person is entitled to an order referred to in paragraph 

2 (2), the Board may, in its discretion, award such person 

3 reasonable attorney fees, expert witness fees, and other 

4 litigation expenses. 

5 "(d) A person may petition the United States Court 

6 of Appeals for the Federal Circuit to review a final order 

7 or decision of the Merit System Protection Board that de~ 

8 nies such person the relief sought. Such petition and re- 

9 view shall he in accordance with the procedures set forth 

10 in section 7703 of title 5. 

11 "(e) A person may be represented by the Special 

12 Counsel in an action for review of a final order or decision 

13 issued by the Merit Systems Protection Board pursuant 

14 to subsection (e) that is brought pursuant to section 7703 

15 of title 5 unless the person was not represented by the 

16 Special Counsel before the Merit Systems Protection 

17 Beard regarding such order or decision. 

18 "§4334 Enforcement of rights with respect to a State 

19 or private employer 

20 "(a)(1) A person who has submitted a complaint of 

21 a wrongful personnel action by a State (as an employer) 

22 or a private employer to the Secretary of Labor pursuant 

23 to section 4332(a) of this title and who has received a 

24 notification of the unsuccessful resolution of the complaint 

25 under section 4332(c) of this title, may request that the 
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1 Secretary of Labor refer the complaint to the Attorney 

2 General. The Attorney General may commence an action 

3 for appropriate ^vief on behalf of such person in an appro- 

4 priatc United States district court. The Attorney General 

5 shall appear on behalf of, and act as the attorney for, the 

6 person in the prosecution of such action. 

7 "(2)(A) A person referred to in subparagraph (B) 

8 may commence an action for appropriate relief in an ap~ 

9 propriate United States district court. 

10 "(B) A person entitled to commence an action for re- 

1 1 lief with respect to a complaint under subparagraph (A) 

12 is a person who — 

13 "(i) has chosen not to apply to the Secretary of 

14 Labor for assistance regarding the complaint under 

15 section 4332(a); 

16 "(ii) has chosen not to request that the Seere- 

17 tary of Labor refer the complaint to the Attorney 

18 General under subsection (a)(1); or 

19 "(in) has been refused representation by the At- 

20 torney General with respect to the complaint under 

21 juch subsection. 

22 u (b) In the case of an action against a State as an 

23 employer, the appropriate district court is the court for 

24 any district in which the State exercises any authority or 

25 carries out any function. In the case of a private employer 
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1 the appropriate district court is the district court for any 

2 district in which the private employer of the person main- 

3 tains a place of business. 

4 "(c)(1) The district courts of the United States shall 

5 have jurisdiction, upon the filing of a motion, petition, or 

6 other appropriate pleading by or on behalf of the person 

7 entitled to a right or benefit under this chapter to require 

8 the employer to comply with the provisions of this chapter 

9 and to require the State or private employer, as the case 

10 may be, to compensate the person for any loss of wages 

1 1 or benefits suffered by reason of such employer's wrongful 

12 personnel action. Any such compensation shall be in addi- 

13 tion to, and shall not be deemed to diminish, any of the 

14 benefits provided for in such provisions. 

15 "(2)(A) No fees or court costs may be charged or 

16 taxed against any person claiming rights under this chap- 

17 ten 

18 "(H) In any action or proceeding commenced by a 

19 person under subsection (a)(2) and in which such person 

20 is the prevailing party, the court may, in its discretion, 

21 award such person reasonable attorney fees, expert wit- 

22 ness fees, and other litigation expenses. 

23 "(3) The court may use its full equity powers, include 

24 ing temporary or permanent injunctions and temporary 
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1 restraining orders, to vindicate fully the rights of persons 

2 under this chapter. 

3 "(4) An action under this chapter may be initiated 

4 only by a person claiming rights or benefits under the pro- 

5 visions of subchapter II of this chapter, and not by an 

6 employer, prospective employer, or other entity with obli- 

7 gations under this chapter. 

8 "(5) In any such action, only the State, private em- 

9 ployer, or potential employer (as the case may be) or, in 

10 the case of benefits described in section 4326 of this title, 

1 1 an employee pension benefit plan referred to in that sec- 

12 tion, shall be considered a necessary party respondent. 

13 "(6) No State statute of limitations shall apply to any 

14 proceeding under this section. 

15 "(7) A State shall be subject to the same remedies, 

16 including prejudgment interest, as may be imposed upon 

17 any private employer under this section. 

18 "SUBCHAPTER IV—INVESTIGATION OF 

19 COMPLAINTS 

20 **§ 4341. Conduct of investigation; subpoenas 

21 "(a) In carrying out any investigation under this 

22 chapter, the Secretary of Labor shall have reasonable ac- 

23 cess to documents of the complainant or an employer that 

24 the Secretary considers relevant to the investigation. The 

25 Secretary may examine and duplicate such documents. 
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1 "(b) In carrying out investigations under this chap- 

2 ter, the Secretary of Labor may require by subpoena the 

3 attendance and testimony of witnesses and the production 

4 of documents relating to any matter under investigation. 

5 In case of disobedience of the subpoena or contumacy and 

6 after a request by the Secretary of Labor, the Attorney 

7 General may apply to the district court of the United 

8 Jtates for any district in which such disobedience or con- 

9 tumacy occurs for an order enforcing the subpoena. 

10 "(e) Upon application, the district courts of the Unit 

1 1 ed States shall have jurisdiction to issue writs command- 

12 ing any person or employer to comply with the subpoena 

13 of the Secretary of Labor or to comply with any order 

14 of such Secretary made pursuant to a lawful inquiry under 

15 this chapter. The district courts shall have jurisdiction to 

16 punish a failure to obey a subpoena or nther lawful order 

1 7 of such Secretary as a contempt of court. 

18 "SUBCHAPTER V — MISCELIJVNEOUS 

19 "§4351. Regulations 

20 "(a) The Secretary of Labor, in consultation with the 

21 Secretary of Defense, may prescribe regulations relating 

22 to the implementation of this chapter with respect to re- 

23 employment and the provision of other employment rights 

24 and benefits by States (as employers) and private employ- 

25 ers. 
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1 "(b) The Director of the Office of Personnel Manage- 

2 ment (in consultation with the Secretary of Labor and the 

3 Secretary of Defense) may prescribe regulations relating 

4 to the implementation of this chapter by the Federal Gov- 

5 ernment (as an employer). This subsection does not au- 

6 thorize the Director to prescribed regulations relating to 

7 the responsibilities or activities of the Merit Systems Pro- 

8 tection Board or the Office of the Special Counsel under 

9 this chapter. 

10 *§ 4352. Severability 

1 1 "If any provision of this chapter, or the application 

12 of such provision to any person or circumstances, is heid 

13 invalid, the validity of the remainder uf this chapter, or 

14 the application of such provision to persons or circum- 

15 stances other than those as to which the provision is held 

16 invalid, shall not be affected.". 

17 (b) Table of Chapters.— The tables of chapters 

18 at the beginning of title 38, United States Code, and the 

19 beginning of part III of such title are each amended by 

20 striking out the item relating to chapter 4'S and inserting 

21 in lieu thereof the following: 

"43. Employment and reemployment right* of per >ob* 
who serve in the uniformed services 4301". 

22 (c) Revision op Definition op "State" por Re- 

23 employment Purposes. — Section 101(20) of title 38, 

24 United States Chde, is amended by adding at the end the 
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1 following now sentence: "For the purposes of chapter 43, 

2 sueh term also includes Guam, the Virgin Islands, other 

3 possessions of the United States, and the agencies and po- 

4 litical subdivisions thereof.". 

5 (d) Oktrkach Program. — (1) Not later than 180 

6 days after the date of the enactment of this Act, the Seere- 

7 tary of Labor, after consultation with the Secretary of De- 

8 fense, the Secretary of Transportation, the Secretary of 

9 Health and Human Services, and the Secretary of Veter- 

10 ans Affairs, shall make available to veterans and persons 

1 1 who perform service in the uniformed services and the em- 

12 ployers of veterans and such persons information relating 

13 to the reemployment and additional employment rights, 

14 benefits, and obligations of such veterans, persons, and 

15 employers under the provisions of sueh chapter. 

16 (2) For the purposes of this subsection: 

17 (A) The term 'veteran' shall have the meaning 

18 given such term in section 101(2) of title 38, United 

19 States Code. 

20 (H) The term 'uniformed services 1 shall have 

21 Lhe meaning given such term in section 4303(9) of 

22 title 38, United States Code (as added by subsection 

23 (a) of this section). 

24 (<>) Report Reiating to Implementation of Ke- 

25 employment Rights Provisions. — Not later than one 
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1 year after the date of the enactment of this Act, the Secre- 

2 tary of Labor, the Attorney General, and the Special 

3 Counsel referred to in section 4333(a)(1) of title 38, Unit- 

4 ed States Code (as added by subsection (a)), shall each 

5 submit a report to the Congress relating to the implemen- 

6 tatiou of chapter 43 of such title (as added by such suhsee- 

7 tion). 

8 SEC. & REPEAL OF TITLE 5 PROVISIONS RELATING TO RE- 

9 EMPLOYMENT RIGHTS OF RESERVISTS. 

10 (a) Ifcl'EAL. — Subchapter II of chapter 35, title 5, 

1 1 United States Code, is repealed. 

12 (b) Conforming Amendment. — The table of sec- 

13 tions at the beginning of such chapter is amended by strik- 

14 ing out the items relating to subchapter II and section 

15 3551. 

1 6 SEC. 4. CONFORMING AMENDMENTS. 

17 (a) Title 38.— Section £>303A(b)(») of title 38, 

18 United States Code, is amended — 

19 (1) by striking our "or" at the end of clause 



20 
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(2) by striking out the period at the end of 
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clause (F) and inserting in lieu thereof 4 *; or"; and 
(3) by adding at the end thereof the following 



24 



new clause; 
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1 "(G) to reemployment benefits under chapter 

2 43 of this title.". 

3 (b) Title 5.— Section 1204(a)(1) of title 5, United 

4 States Code, is amended by striking out "section 2023" 

5 and inserting in lieu thereof "chapter 43". 

6 (c) Title 10.— Section 706(e)(1) of title 10, United 

7 States Code, is amended by striking out "section 2021" 

8 and inserting in lieu thereof "chapter 43". 

9 SEC. 5. TECHNICAL AMENDMENT. 

10 Section 9(d) of Public Law 102-16 (105 State. 55) 

1 1 is amended by striking cut "Act" the first place it appears 

12 and inserting in lieu thereof "section". 

1 3 SEC. & TRANSITION RULES AND EFFECTIVE DATES. 

14 (a) Applicability of Chapter 43 to Persons 

15 Commencing Service After Date of Enactment.— 

16 (1) After so days after such date. — The 

17 provisions of chapter 43 of title 38, United States 

18 Code (as added by section 2(a) of this Act), and sec- 

19 tion 5303A(b)(3)(G) of such title (as added by sec- 

20 tion 4(a) of this Act) shall apply to persons who 

21 commence the performance of periods of service in 

22 the uniformed services after the 90-day period begin- 

23 ning on the date of the enactment of this Act. 

24 (2) Within 90 days after such date. — 

25 (A)(i) Subject to subparagraph (B), any person who 
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1 commences the performance of a period of service in 

2 the uniformed services during the 90-day period rc- 

3 ferrcd to in paragraph (1) shall be covered by the 

4 provisions of chapter 43 of title 38, United States 

5 Code (as added by section 2(a) of this Act), and sec- 

6 tion 5303A(b)(3)(G) of such title (as added by scc- 

7 tion 4(a) of this Act). 

8 (ii) For the purposes of section 4322(a)(1) of 

9 such title (as so amended) a person referred to in 

10 clause (i) shall be deemed to have satisfied the noti- 

1 1 fieation requirement referred to in such section. 

12 (H) Any person referred to in subparagraph 

13 (A)(i) who completes the performance of service re- 

14 ferrcd to in that subparagraph within the time peri- 

15 od referred to in that subparagraph shall bo covered 

16 by the provisions of chapter 43 of title 38, United 

17 States Code, in effect on the day before the date of 

18 the enactment of this Act. 

19 (b) Applicability of Chapter 43 to Pkksons 

20 Performing Active Duty on Date of Enactment.— 

21 (1) In GENERAL, — (A) Subject to paragraph 

22 (2), any person who is performing service in the uni- 

23 formed services on the date of the enactment of this 

24 Act shall be covered by the provisions of chapter 43 

25 of title 88, United States Code (as added by section 
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1 2(a) of this Act), and section 5303(A)(b)(3)(G) of 

2 such title (as added by section 4(a) of this Act). 

3 (B) For the purposes of section 4322(a)(1) of 

4 such title (as so amended) a person referred to in 

5 subparagraph (A) shall be deemed to have satisfied 

6 the notification requirement referred to in such sec- 

7 tion. 

8 (C) For the purposes of calculating the cumula- 

9 tive length of sendee performed by a person referred 

10 to in this paragraph under section 4322(a)(2) of 

11 such title (as so amended), any service in the uni- 

12 formed services (other than service referred to in 

13 section 4322(e) of such title (as so amended)) shall 

14 be included. 

15 (2) Alternative reporting require- 

16 ME\T. — Notwithstanding paragraph (1), a person 

17 referred to in subparagraph (A) shall report to work 

18 in accordance with the provisions of section 2024(d) 

19 of title 38, United States Code, in effect on the day 

20 before the date of the enactment of this Act. 

21 (c) Special Rule kor Applicability ok Insuk- 

22 ance Provisions. — Notwithstanding subsections 

23 (a)(2)(B) and (b)(1), a person referred to in such subsee- 

24 tions shall be covered by the provisions of section 

25 2021(b)(1) of title 38, United States Code (relating to in- 
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1 su ranee benefits), in effect on the day before the date of 

2 the enactment of this Act until the person has received 

3 notice of the provisions of section 4325(c) of such title 

4 (as amended by this Act) and has had a reasonable oppor- 

5 tunity to elect to be covered by the provisions of such sec- 

6 tion 4325(c) (as so amended). 

7 (d) Reempix)yment ok Disabled Persons. — 

8 (1) In GENERAL.— Section 4323(a)(2) of chap- 

9 ter 43 of title 38, United States Code (as amended 

10 by section 2(a) of this Act) shall apply to 

11 reemployments initiated on or after August 1, 1990. 

12 (2) Repeal. — (A) Effective as of August 1, 

13 1990, section 2027 of title 38, United States Code 

14 (as in effect on the day before the date of the enact- 

15 ment of this Act), is repealed. 

16 (B) Effective as of August 1, 1990, the table of 

17 sections at the beginning of chapter 43 of sueh title 

18 (as in effeet on the day before the date of the onact- 

19 ment of this Aet) is amended by striking out the 

20 item relating to section 2027. 

21 (e) Definition.— For the purposes of this seetion, 

22 the term "service in the uniformed services" shall have 

23 the meaning given such term in section 4303(7) of title 

24 38, United States Code (as added by section 2(a) of this 

25 Act). 
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IN THE SENATE OF THE UNITED STATES 

Fkbbuabv 26 (legislative day, Fkbbi abv B), 199l 
Received 

March 7 (legislative day, Febbi'aby tf) f 199! 
Read twice and referred to the Committee on Veterans' Affairs 



AN ACT 

To amend title 38, United States Code, to make miscellaneous 
administrative and technical improvements in the operation 
of the United States Court of Veterans Appeals, and for 
other purposes. 

1 Be it enacted by the Senate and House of Representa- 

2 lives of the United States of America in Congress assembled, 

3 SECTION 1. PROCEDURES FOR DECISIONS OF THE COURT OF 

4 VETERANS APPEALS. 

5 Section 4067 of title 38, United States Code, is 

6 amended — 

7 (1) by striking out subsections (b) and (d); 

8 (2) by redesignating subsections (c) and (e) as sub- 

9 sections (b) and (e), respectively; and 
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1 (3) by striking out ''except as provided in subsee- 

2 tion (d) of this section" in subsection (a). 

3 SEC 2. JUDICIAL CONFERENCE. 

4 (a) In General. — Subchapter III of chapter 72 of title 

5 38, United States Code, is amended by adding at the end the 

6 following new section: 

7 "§4086. Judicial Conference of the Court of Veterans 

8 Appeals 

» "The Chief Judge of the Court of Veterans Appeals 

10 may summon the judges of the Court to an annual judicial 

11 conference, at a time and place that the Chief .fudge desig- 

12 nates, for the purpose of considering the business of the 

13 Court and recommending means of improving the administra- 

14 tion of justice within the Court's jurisdiction. The Court shall 

15 provide by its rules for representation and active participation 
1(> at such conference by persons admitted to practice before the 

17 Court and by other persons active in the legal profession/*. 

18 (b) Clerical Amendment. — The table of sec tions at 

19 the beginning of such chapter is amended by inserting after 

20 the item relating to section 408.5 the following new item: 

"408ti Judical Tonfcrppft 1 of xhv Vourx of \Vicnins Apprata.". 

21 SEC. 3. SALARY OF JUDGES. 

22 (a) In General.— (1) Subsection <e) of section 4053 of 

23 title 38, United States Code, is amended to read as follows: 
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1 "(e) Each judge of the Court shall receive a salary at 

2 the same rate as is received by judges of the United States 

3 Court* of Appeals/ 1 . 

4 (b) Effective Date. — The amendment made by sub- 

5 section (a) shall take effect on the first day of the first pay 

6 period beginning after the date of enactment of this Act. 

7 SEC. 4. JUDICIAL DISCIPLINE. 

8 Section 4053 cf title 36, United States Code, is 

9 amended by adding at the end the following new subsection: 

10 "(g) The Court shall prescribe rules, consistent with the 

11 provisions of section 372(c) of title 28, establishing proee- 

12 dures for the filing of complaints with respect to the conduct 

13 of any judge of the Court and for the investigation and reso- 

14 lution of such complaint?. Ln investigating and taking action 

15 with respect to any such complaint, the Court shall have the 

16 powers granted to a judicial council under such section.". 

1 7 SEC. 5. RECUSAL OF JUDGES, 

18 Section 4064 of title 38, United States Code, is 

19 amended by adding at the end the following: 

20 M (c) Section 455 of title 28 shall apply to judges and 

21 proceedings of the Court. M . 
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1 SEC. 6. PARTICIPATION OF JUDGES IN THE THRIFT SAVINGS 

2 PLAN. 

3 (a) In General.— (i) Subchapter III of chapter 84 of 

4 title 5, United States Code, is amended by adding at the end 

5 the following new section: 

« "§ 8440c. Judges of the United States Court of Veterans 

7 Appeals 

8 "(a)(1) A judge of the United States Court of Veterans 

9 Appeals may elect to contribute to the Thrift Savings Fund. 

10 "(2) An election may be made under paragraph (1) only 

1 1 during a period provided under section 8432(b) of this title for 

12 individuals subject to chapter 84 of this title. 

1H "(b)(1) Except as otherwise provided in this subsection, 

14 the provisions of this subchapter and subchapter VII of this 

15 chapter shall apply with respect to a judge making contribu- 
te tions to the Thrift Savings Fund. 

17 "f*n The amount contributed by a judge may not exceed 

18 5 percent of the amount of the judge's basic pay. Basic pay 

19 does not include any retired pay paid pursuant to section 

20 409« of title 38. 

21 "(3) No contributions may be made for the benefit of a 

22 judge under section 8432(c) of this title. 

23 "(4) Section 8433(b) of this title applies with respect to 

24 a judge who elects to make contributions to the Thrift Sav- 

25 ings Fund and retires under section 4096(b) of title 38. 
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1 M (5) A transfer shall be made as provided in section 

2 8433(d) of this title ir the ease of a judge who elects to make 

3 contributions to the Thrift Savings Fund and thereafter 

4 ceases to serve as a judge of the United States Court of Vet- 

5 erans Appeals but does not retire under section 4096(b) of 

6 title 38. 

7 "(H) The provisions of section 83f>l(bK7) of this title 

8 shall apply with respect to a judge who has elected to eon- 

9 tribute to the Thrift Savings Fund under this section/' 

10 (2) The table of sections at the beginning of such chap- 

1 1 ter is amended by inserting at the end of the items relating to 
11? the sections in subchapter IK I the following: 

"NMOt .fudtfis of thr I'fiitt'd Staff* Court tif Vi'li-rans Appeal* 

13 (b) First Election. — A judge of the United States 

14 Court of Veterans Appeals on the date of the enactment of 

15 this Act may make an election under section 8440c(a) of title 
IB f>, United States Code (as added by subsection (a)), within tiO 

17 days after the date of the enactment of this Act. 

18 (c) Conforming Amendments. — (1) Section 

19 4098(f)(2)(A) of title 38, United States Code, is amended by 

20 inserting "except as authorized by section 8440c of title 5" 

21 before the semicolon at the end. 

22 (2) Section 4097(n) of title 38, United States Code, is 

23 amended by inserting before the period at the end of the first 

24 sentence the following: "except section 8440c of title 5". 
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1 SEC. 7. DISTRIBUTION OF THE CONGRESSIONAL RECORD 

2 TO THE UNITED STATES COURT OF VETERANS 

3 APPEALS. 

4 Section 906 of title 44, United States Code f is amended 

5 by inserting M the United States Court of Veterans Appeals/' 

6 after "the Tax Court of the United States," both places it 

7 appears. 

8 SEC. 8. TECHNICAL AMENDMENTS. 

9 Chapter 72 of title 38, United Slates Code, is 

10 amen< »d — 

11 0) in subsection iv) of section 40B7 (as redesig- 

12 nated by section 1), by striking out "Administrator of 
1!J the National Archives and Records Administration" 

14 and inserting in lieu thereof "Archivist of the United 

15 States"; 

16 (2) in section 4008(b)(2)— 

17 (A) by striking out 'Vha!!" and inserting in 

18 lieu thereof "mav f upon motion of the appellant or 

19 the Secretary,"; and 

2') (II) by striking out "before" and inserting in 

21 lieu thereof "or"; and 
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1 (3) by redesignating the second subsection (d) of 

2 section 4054 (authorizing judges of the Court to ad- 

3 minister oaths) as subsection (e). 

Passed the House of Representatives February 20, 
1991. 

Attest: DONNALD K. ANDERfeON, 

Clerk. 
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2d congress ww n if 70 

1st Session 0. K. ID #5 



IN THE SENATE OP THE UNITED STATES 

May 16 (legislo Jve day, April 25), 1991 
Received; read twice and referred to the Committee on Veterans' Affairs 



AN ACT 

To amend title 38, United States Code, with respect to 
employment and reemployment rights of veterans and 
other members of the uniformed services. 

1 Re it enacted by tfw Senate and House of Rcpresmta- 

2 tives of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be eited as the "Uniformed Services 

5 Employment and Reemployment Rights Aet of 1991". 

6 SEC. 2, EMPLOYMENT AND REEMPLOYMENT RIGHTS OF 

7 MEMBERS OF THE UNIFORMED SERVICES. 

8 Chapter 43 of title 38, United States Code, is amend- 

9 ed to read as follows: 
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1 "CHAPTER 43— EMPLOYMENT AND REEMPLOY- 

2 MENT RIGHTS OF MEMBERS OF THE UNI- 

3 FORMED SERVICES 

"SUBCHAPTER I— PURPOSES, RELATION TO OTHER LAW, AND 

DEFINITIONS 

"Sec 

"202! Purposes 

"2022 Relation to other law and plans or agreements 
"2023 Definitions 

"SUBCHAPTER II— PROHIBITIONS, RIGHTS, AND LIMITATIONS 

"2031 Discrimination against members of the uniformed services and acts of 
reprisal prohibited. 

"2032 Rights of persons absent from employment to serve tn the uniformed 

services; limits on right 
"?033. Position to which entitled upon reemployment 

"2 J34 Rights, benefits, and obligations of persons absent from employment for 
service in & uniformed service 

"SUBCHAPTER III — PROCEDURES FOR ASSISTANCE AND 
ENFORCEMENT 

"2041 Assistance in obtaining employment or reemployment, assistance in as 
sorting claims with respect to State or local government or pri 
vate employers 

"2042 Assistance in obtaining employment or reemployment by the Federal 
Government 

"2043 Enforcement of employment or reemployment rights with the Federal 
Government 

"2044 Enforcement of employment or reemployment rights with a State or pri 
vate employer. 

"SUBCHAPTER IV-INVESTIGATION OF COMPLAINTS 

"2051 Conduct of investigation, subpoenas 

"SUBCHAPTER V- MISCELLANEOUS PROVISIONS 

"2061 Regulations. 

"2062 Reports 

"2063 Severability provision 

4 "SUBCHAPTER I — PURPOSES, REIjATION TO 

5 OTHER LAW, AND DEFINITIONS 

6 "§2021. Purposes 

7 "The purposes of this chapter are — 
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1 "(1) to encourage noncareer service in the uni- 

2 formed services of the United States by eliminating 

3 or minimizing those disadvantages to civilian careers 

4 and employment which would not occur but for such 

5 .:?rviee; and 

6 "(2) to minimize the disruption to the lives of 

7 individuals performing service in the uniformed serv- 

8 ices, as well as minimizing the disruption to employ- 

9 ors, to fellow employees, and to the community, by 

10 providing for the prompt reemployment of persons 

1 1 completing service in the uniformed services under 

12 honorable conditions, 

13 "§2022. Relation to other law and plans or agree- 

14 ments 

15 "(a) Nothing in this chapter shall supersede, nullify, 

16 or diminish any Federal or State law (including any local 

17 law or ordinance) or any plan provided by an employer 

18 which establishes rights or benefits which are greater than 

19 or in addition to those provided in this chapter. 

20 u (b) This chapter supersedes State laws (including 

21 any local law or ordinance), employer practices, agree- 

22 merits, and plans, and other matters that reduce, limit, 

23 or eliminate in any manner rights or benefits provided by 

24 this chapter, including the establishment of additional pre- 

25 requisites to the exercise of such rights. 
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1 M § 2023. Definitions 



2 "For the purposes of this chapter: 

3 "(1) The term 'Attorney General' means the 

4 Attorney General of the United States or any person 

5 designated by the Attorney to carry out an activity 

6 under this chapter. 

7 "(2) The term 'benefit', 'benefit of employ- 

8 ment', or 'employment related rights and benefits' 

9 means any aspect of the employment relationship, 

10 other than wages or salary for work performed, pro- 

11 vided by contract or employer practice or custom, 

12 that offers advantage, profit, privilege, gain, status, 

13 account, or interest and includes, but is not limited 

14 to, pension plans Pid payments, insurance coverage 

15 and awards, employee stock ownership plans, bo- 

16 nuses, severance pay, supplemental unemployment 

17 benefits, vacations, and selection of work hours or 

18 locations of employment. 

19 "(3) The term 'completion of service in the uni 

20 formed services under honorable conditions' means 

21 the completion of a period of service in the uni- 

22 formed services in ail circumstances except — 

23 "(A) receiving a dishonorable discharge, 

24 dismissal, or bad conduct discharge adjudged 

25 under chapter 47 of title 10; 
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1 "(B) being discharged under other than 

2 honorable conditions, under regulations pre- 

3 scribed by the Secretary of Defense or a Secre- 

4 tary concerned; or 

5 "(C) being dismissed from or dropped from 

6 the rolls of a uniformed service under section 

7 1161 of title 10. 

8 "(4)(A) Except as provided in subparagraphs 

9 (B) and (C), the term 'employer' ?ieans any person, 

10 institution, organization, or entity paying salary or 

1 1 wages for work performed or having control over cm- 

12 ployment opportunities, including— 

13 "(i) any person, institution, organisation, 

14 or entity to whom the employer has delegated 

15 employment-related responsibilities; and 

16 "(ii) the Federal Government, any State or 

17 political subdivision thereof, and any private 

18 employer (including successors in interest). 

19 "(B) Except as an actual employer of employ- 

20 ees, an employee pension benefit plan described in 

21 section 3(2) of the Employee Retirement Income Se~ 

22 curity Act of 1974 (29 U.S.C. 1002(2)) shall be 

23 deemed to be an employer only with respect to the 

24 obligation to provide benefits described in section 

25 2034(f). 



HR 1576 RFS 

ERIC 



110 



6 

1 "(C) In the case of a National Guard technician 

2 employed under section 709 of title 32, the term 

3 •employer' means the Acjjutant General of the state 

4 in which the technician is employed. 

5 "(5) The term 'Federal Government' includes 

6 the executive branch, the judicial branch, and the * 

7 legislative branch, with the executive branch 

8 including — 

9 U (A) any department, administration, 

10 agency, commission, board, or independent cs- 

11 tablishment in, or other part of, the executive 

12 branch (including any executive agency as de- 

13 fi;ied in section 105 of title 5); 

14 "(B) the United States Postal Service and 

15 the Postal Rate Commission; 

16 "(C) any nonappropriated fund activity of 

17 the United States; and 

18 "(D) any corporation wholly owned by the 

19 United States, 

20 "(6) The term 'notice* means (with respect to 

21 subchapter II) any written or verbal notification of 

22 an obligation or intention to perform service in the 

23 uniformed services provided to an employer by the 

24 employee who will perform such service or by the 
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1 uniformed service in which such service is to be per- 

2 formed. 

3 "(7) The term 'other than a temporary posi- 

4 tion' means a position of employment as to which 

5 there is a reasonable expectation that it will continue 

6 indefinitely. 

7 "(8) The term 'qualified' means having the 

8 ability to perform the essential tasks of an cmploy- 

9 ment position. 

10 "(9) The term 'reasonable efforts' means ae- 

11 tions, including training provided by an employer, 

12 that do not create an undue hardship on the em- 

1 3 ployer, 

14 "(10) The term 'Secretary' means the Secretary 

15 of Labor or any person designated by such Secretary 

16 to carry out an activity under this chapter. 

17 "(11) The term 'seniority' means longevity in 

18 employment together with any benefits of employ- 

19 ment which accrue with or are determined by such 

20 longevity. 

21 "(12) The term 'service in the uniformed serv- 

22 ices' means duty performed in a uniformed service 

23 under competent authority and includes active duty, 

24 active duty for training, initial active duty for train- 

25 ing, inactive duty training, full-time National Guard 
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1 duty, and the period of time an employee is absent 

2 from employment for the purpose of examination to 

3 determine fitness for such duty. 

4 "(13) The term 'State' means each of the sever- 

5 al States of the United States, the District of Co- 

6 lumbia, the Commonwealth of Puerto Rico, Guam, 

7 the Virgin Islands, and other territories of the Unit- 

8 ed States (including the agencies and political subdi- 

9 visions thereof). 

10 "(14) The term 'uniformed services' means the 

11 United States Army, Navy, Air Force, Marine 

12 Corps, and Coast Guard, including the reserve com- 

13 ponents thereof, the Army National Guard and the 

14 Air National Guard when engaged in active duty for 

15 training or in inactive duty for training, the commis- 

16 sioned corps of the National Oceanic and Atmos- 

17 pheric Administration, the commissioned corps of 

18 the Public Health Service, the Merchant Marine dur- 

19 ing time of war, national emergency, or when 

20 deemed necessary by the Secretary of Defense in the 

21 interest of national defense, and any other category 

22 of persons designated by the President in time of 

23 war or national emergency. 
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1 "SUBCHAPTER II — PROHIBITIONS, RIGHTS, AND 

2 LIMITATIONS 

3 "52031. Discrimination against members of the uni« 

4 formed services and acts of reprisal pro- 

5 hibited 

6 "(a) A person who is a member of, was a member 

7 of, applies to become a member of, or has an obligation 

8 to a uniformed service shall not be discriminated against 

9 because of such present or past membership, application 

10 for membership, or obligation by being denied initial cm- 

11 ployment, reemployment, continuation of employment, 

12 promotion, or any benefit of employment. 

13 "(b)(1) It shall be unlawful for an employer to dis- 

14 criminate against, discipline, or to take any other action 

15 of reprisal against any person because such person has 

16 filed a complaint or sought assistance concerning an al- 

17 legeJ violation of this chapter, has testified in any procced- 

18 ing under this chapter, has assisted or otherwise parties 

19 pated in an investigation under this chapter, or has exer- 

20 cised any right afforded by this chapter, 

21 "(2) The prohibition in paragraph (1) shall apply 

22 with respect to employment, reemployment, continued em- 

23 ployment, or promotions, and any benefit of employment 

24 and shall apply regardless of whether the person with re- 
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1 spect to whom the acts arc performed has ever served in 

2 the uniformed services. 

3 "(c) A person shall be considered to have been denied 

4 employment, reemployment, continued employment, any 

5 promotion or benefit of employment in violation of this 

6 chapter if the person's status or activity protected by this 

7 chapter was a motivating factor, although not necessarily 

8 the only factor, in the employer's decision to deny the per- 

9 son employment, reemployment, continued employment, 

10 any promotion or benefit of employment, unless the em- 

1 1 ployer can demonstrate that the same decision would have 

12 been made in the absence of the protected status or 

13 activity. 

14 **§ 2032. Rights of persons absent from employment to 

15 serve in the uniformed services; limits on 

16 right 

17 M (a) Except as otherwise provided in this chapter, 

18 any person who is absent from or leaves a position (other 

19 than a temporary position) in the employ of any employer 

20 for voluntary or involuntary service in the uniformed serv- 

21 ices is entitled to a leave of absence or is entitled, upon 

22 completion of service in the uniformed services under hon- 

23 orable conditions, to — 
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1 "(1) reemployment by such employer, unless 

2 such employer's circumstances have so changed as to 

3 make it impossible or unreasonable to do so; and 

4 "(2) employment related rights and benefits, as 

5 provided in this chapter. 

6 "(b) Subsection (a) shall apply if such person's cumu- 



7 lative period of service in the uniformed services, with re- 

8 spect to the employe* relationship for which a person seeks 

9 reemployment, does lot exceed five years, except that any 
10 such period of service shall not include any service — 



U "(1) that is required, beyond five years, to com- 

12 plete an initial period of obligated service; 

13 "(2) during which such person was unable to 

14 obtain orders releasing such person from a period of 

15 service in the uniformed services before the expira- 

16 tion of such five-year period and such inability was 

17 through no fault of such person; 

18 "(3) performed as required pursuant to section 

19 270 of title 10, under section 502(a) or 503 of title 

20 32, or to fulfill additional training requirements de- 

21 termined by the Secretary concerned to be necessary 

22 for professional development or for completion of 

23 skill training or retraining; 

24 "(4) performed by a member of a uniformed 

25 service who is — 
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3 
4 
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6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 



"(A) ordered to or retained on active duty 
under section 672(a), 672(g), 673, 673b, 673c, 
or 688 of title 10; 

"(B) ordered to or retained on active duty 
(other than for training) under any provision of 
law during a war or during a national emergen- 
cy declared by the President or the Congress; 

"(C) ordered to active duty (other than for 
training) in support, as determined by the Sec- 
retary concerned, of an operational mission for 
which personnel have been ordered to active 
duty under section 673b of title 10; 

"(D) ordered to active duty in support, as 
determined by the Secretary concerned, of a 
critical mission or requirement of the uniformed 
services; or 

"(E) called into Federal service as a mem- 
ber of the National Guard under chapter If) of 
title 10 or under section 3500 or 8500 of title 
10; or 

"(5) any other category of service specified by 
the Secretary, in consultation with the Secretary of 
Defense, in regulations prescribed pursuant to sec- 
tion 2061. 
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(c) Upon completion of service in the uniformed 



2 services under honorable conditions, a person returning 

3 from a leave of absence or otherwise entitled to reemploy- 

4 ment under this section shall, in order to retain the mem* 

5 ber's rights under this chapter except as otherwise ex- 

6 pressly provided, report to such person's employer for 

7 reemployment — 

8 M (l) at the beginning of the first regularly 

9 scheduled working period on the first calendar day 

10 following completion of such service and the time for 

11 safe transportation back to the member's residence 

12 and to the member's place of employment — 

13 "(A) if such person's period of service was 

14 less than 31 days; or 

15 "(B) if such person's service was for the 

16 purpose of examination to determine such per- 

17 son's fitness to enter service in the uniformed 

18 services, regardless of the length of such scrv- 

19 ice; 

20 "(2) not later than 14 days following comple- 

21 tion of such service and transportation, if such per- 

22 son's period of service was 3 1 days or more but less 

23 than 181 days; or 
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1 "(3) not later than 90 days following comple- 

2 tion of such service and transportation, if such per* 

3 son's period of service was 181 days or more, 

4 "(d) The time limits specified in subsection (e) for 

5 a person to report for employment or reemployment shall 

6 be extended — 

7 M (l) by up to one year if the person is hospital- 

8 ized or is convalescing from an illness or iryury in- 

9 eurred in military service; 

10 "(2) by up to two years if the person is a spe- 

11 cial disabled veteran described in section 

12 201 l(l)(A)(i) whose disability significantly impairs 

13 the veteran's ability to work and if such person in- 

14 forms, in writing or verbally, the employer concerned 

15 of the person's condition, intention to return to em- 

16 ployment, and plans for and progress in rehabilita- 

17 tion; or 

18 "(3) by the minimum time required to aecom- 

19 module the circumstances beyond such person's con- 

20 trol which make reporting within the time limit spec- 

21 ified in paragraphs (1) and (2) impossible or unrea- 

22 sonable. 

23 A person who fails to report for employment or 

24 reemployment within the time limits specified in subsec- 

25 tion (c) does not automatically forfeit such person's right 
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1 under subsection (a) but shall be subject to the conduct 

2 rules of the employer pertaining to explanations and disci- 

3 pline with respect to absence from scheduled work, 

4 "(f)(1) When reporting for reemployment upon re- 

5 tease from service in the uniformed services, a person, 

6 upon request, shall provide to the person's employer such 

7 documentation, if any, as is then readily available to estab- 

8 lish that the person's application is timely, that the person 

9 has not exceeded the service limitations set forth in sub- 

10 section (b), and that the person completed service in the 

1 1 uniformed services under honorable conditions. Documen- 

12 tation from any official source that these criteria have 

13 been met shall satisfy the documentation requirements es- 

14 tablished by this subsection. 

15 M (2) It shall be unlawful for an employer to delay 

16 or attempt to defeat a reemployment obligation by de- 

17 manding documentation that does not then exist or is not 

18 then readily available. 

19 "(g) The right of a person to reemployment under 

20 this section shall not entitle such person to retention, pref- 

21 erence, or displacement rights over any person with a su- 

22 perior claim under the provisions of title 5, United States 

23 Code, relating to veterans and other preference eligibles. 

24 "(h) Any employer who reemploys a person under 

25 this chapter and who is an employer contributing to any 
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1 multiemployer plan, as defined in section 3(37) of the Em- 

2 ployec Retirement Income Security Act of 1974 (29 

3 U.S.C. 1002(37)), under which benefits are or may be 

4 payable to such person by reason of the obligations set 

5 forth in this chapter, shall, within 30 days after the date 

6 of every such reemployment, provide notice of such reem- 

7 ployment to the administrator of every such plan. 

8 "(i) In an y determination of a person's entitlement 

9 to protection under this chapter, the timing, frequency, 

10 and duration of the person's training or service or the na- 

1 1 ture of such training or service (including voluntary serv- 

12 ice) in the uniformed services shall not be a basis for deny- 

13 ing protection of such training or service if the service 

14 does not exceed the limitations set forth in subsection (b) 

15 and the notice requirements established in section 20? 4(d) 

16 are met. 

17 "§2033. Position to which entitled upon reemploy- 

18 ment 

19 "(a) Except as otherwise provided in this chapter, a 

20 person who is entitled to reemployment under section 

21 2032 shall— 

22 "(1) if such person's period of service was fewer 

23 than 181 days— 

24 "(A) first, be employed promptly in the po- 

25 sition which such person would have attained by 
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1 remaining continuously employed by such em- 

2 ployer, unless the employer can demonstrate 

3 that such person is not qualiGed for such posi- 

4 tion and cannot become qualified with reasona- 

5 ble efforts by such employer; or 

6 "(B) if not employed under subparagraph 

7 (A), be employed promptly in the same position 

8 vhich such person left for service in the uni- 

9 formed services, unless the employer can dem- 

10 onstrate that such person is not qualified for 

1 1 such position and cannot become qualified with 

12 reasonable efforts by such employer; 

13 "(2) if such person's period of service was 181 

14 days or more — 

15 "(A) first, be employed promptly in the po- 

16 sition which such person would have attained by 

17 remaining continuously employed by such em- 

18 ployer or in another position which is equivalent 

19 in seniority, status, and pay to such position, 

20 unless the employer can demonstrate that such 

21 person is not qualified for such position or any 

22 equivalent position and cannot become qualified 

23 with reasonable efforts by such employer; or 

24 "(B) if not employed under subparagraph 

25 (A), be employed promptly in the same position 
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1 which such person left for service in the uni- 

2 formed services or in another position which is 

3 equivalent in seniority, status, and pay to such 

4 position, unless the employer can demonstrate 

5 that such person is not qualified for such posi- 
o lion and cannot become qualified with rcasona- 

7 ble efforts by such employer; or 

8 "(3) if disabled because of a disability incurred 

9 during, or as a result of, a period of service in the 

10 uniformed services, and if, after reasonable efforts 

1 1 by the employer to accommodate the disability, such 

12 person is not qualified due to such disability to be 

13 employed in the position the person would have at- 

14 tained if the person had remained continuously em- 

15 ployed by such employer or in the position which 

16 such person left for service in the uniformed serv- 

17 ices, be employed promptly — 

18 "(A) in any other position which is equiva- 

19 lent in seniority, status, and pay for which the 

20 person is qualified or would become qualified 

21 with reasonable efforts by the employer; or 

22 "(B) if not employed under subparagraph 

23 (A), in a position which is the nearest approxi- 

24 mation thereof consistent with circumstances of 

25 such person's ease; or 
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1 "(4) if such person is not qualified to be em- 

2 ployed in the position the person would have at- 

3 tained if the person had remained continuously em- 

4 ployed by such employer or in the position which 

5 such person left for service in the uniformed services 

6 for any reason other than disability incurred during 

7 a period of service in the uniformed services and 

8 cannot become qualified with reasonable efforts by 

9 the employer, be employed promptly in any other po- 

10 sition of lesser status and pay which such person is 

1 1 qualified to perform, with full seniority. 

12 "(b) If two or more persons are entitled to reemploy* 

13 ment under section 2032 in the same position and more 

14 than one of them has reported for such reemployment, the 

15 person who left the position first shall have the prior right 

16 to be reemployed in that position. Any person not recm- 

17 ployed in a position because of the application of the pre- 

18 ceding sentence is entitled to be employed promptly — 

19 "(1) in any other position which is equivalent in 

20 seniority, status, and pay and for which the person 

21 is qualified or would become qualified with reasona- 

22 ble efforts by the employer; or 

23 "(2) if not employed under paragraph (1), in a 

24 position which is the nearest approximation thereof 

25 consistent with circumstances of such person's case. 
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1 "§2034. Fights, benefits, and obligations of persons 

2 absent from employment for service in a 

3 uniformed service 

4 M (a) A person who is reemployed under this chapter 

5 a entitled to the seniority and other rights and benefits 

6 determined by seniority that the person had at the time 

7 such person left the job concerned for service in the uni- 

8 formed services plus the additional seniority and rights 

9 and benefits that such person would have attained if the 
10 person had remained continuously employed. 

1 * "(b) A person who performs service in the uniformed 

12 services is considered to be on a leave of absence while 

13 in the uniformed services and is also entitled to such other 

14 rights and benefits, not determined by seniority, relating 

15 to other employees on furlough or leave of absence which 

16 were established, by contract, policy, or practice, at the 

17 beginning o: such period of service or while such person 

18 is performing such service. Such person may be required 

19 to pay the employee cost, if any, of any funded benefit 

20 continued pursuant, t o the preceding sentence. 

21 "(e)(1) A person who performs service in the uni- 

22 formed services shall, e.t such person's request, continued 

23 to be covered by insurance provided by such employer for 

24 up to IS months. Such person may be required to pay 

25 the entire cost of any benefit continued pursuant to the 

26 preceding sentence, except that in the case of persons or- 
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1 dered to training or service for fewer than 31 days, such 

2 person may be required to pay only the employee share, 

3 if any, of the cost of such benefit. 

4 "(2) In the case of employer-sponsored health bene- 

5 fits, an exclusion or waiting period may not be imposed 

6 in connection with coverage of a health or physical condi- 

7 tion of a person entitled to participate in these benefits, 

8 either under paragraph (1) or upon reinstatement, or a 

9 health or physical condition of any other person who is 

10 covered by the benefit by reason of the coverage of such 

1 1 person, if — 

12 "(A) the condition arose before or during that 

13 person's period of training or service in the uni- 

14 formed services; 

15 "(B) an exclusion or waiting period would not 

16 have been imposed for the condition during a period 

17 of coverage resulting from participation by such per- 

18 son in the benefits; and 

19 "(C) the condition of such person has not been 

20 determined by the Secretary of Veterans Affairs to 

21 he service-connected. 

22 ,4 {d) A person who loaves a civilian job for service 

23 in the uniformed services after the 60-day period begin- 

24 ning on the date of the enactment of the Uniformed Serv- 

25 ices Employment and Reemployment Rights Act of 1991 
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1 shall give written or verbal notice to such person's civilian 

2 employer that service in the uniformed services will cause 

3 such person to be absent from scheduled civilian employ- 

4 ment, except that no notice is required in circumstances 

5 in which giving notice is impossible or unreasonable, in- 

6 eluding but not limited to circumstances where providing 

7 notice is precluded by military necessity, as determined by 

8 the uniformed service concerned, with such determination 

9 not being subject to judicial review. 

10 "(c) A person who is reemployed by an employer 

1 1 under this chapter shall not be discharged from such em- 

12 ployment, except for cause — 

13 "(1) if such person's period of service was 181 

14 days or more, within one year, 

15 "(2) if such person's period of service was 31 

16 days or more but less than 181 days, within six 

17 months; or 

18 "(3) if such person's period of service was less 

19 than 31 days, within a period of time that is equal 

20 to the period of service concerned. 

21 "(f)(1) In the case of a benefit provided by an em- 

22 ployee pension benefit plan described in section 3(2) of 

23 the Employee Retirement Income Security Act of 1974 

24 (29 U.S.C. 1002(2)), or a benefit provided under any Fed- 

25 eral or State law governing pension benefits for govern- 
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1 mental employees, the right to pension benefits of a person 

2 reemployed under this chapter shall be determined under 

3 this subsection. 

4 "(2) Subject to subsection (g)(2), a person recm- 

5 ployed unde r this chapter — 

6 "(A) shall not be treated as having incurred a 

7 break in service with the employer or employers 

8 maintaining the plan by reason of such person's pc- 

9 riod or periods of service in the uniformed services; 

10 and 

11 "(B) shall have each period served by such per- 

12 son in the uniformed services deemed to constitute 

13 service with the employer or employers maintaining 

14 the plan for purposes of determining the 

15 nonforfeitability of the person's accrued benefits and 

16 for the purpose of determining the accrual of bene- 

17 fits under the plan, 

18 if such person meets the eligibility criteria under this 

19 chapter. 

20 "(g)(1) An employer reemploying a person under this 

21 chapter shall be liable to an employee benefit pension plan 

22 for ftmding any obligation of the plan to provide the bene- 

23 fits described in subsection (f)(2). For purposes of deter- 

24 mining the amount of such liability, and for purposes of 

25 section 515 of the Employee Retirement Income Security 
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1 Act of 1974 (29 U.S.C. 1145) or for purposes of any simi- 

2 lar Federal or State law governing pension benefits for 

3 governmental employees, service in the uniformed services 

4 that is deemed to be service with the employer pursuant 

5 to such subsection shall be deemed to be service with the 

6 employer under the terms of the plan or any applicable 

7 collective bargaining agreement. 

8 "(2) A person reemployed under this chapter shall 

9 be entitled to accrued benefits pursuant to subsection 

10 (0(2) that arc derived from employee contributions only 

11 to the extent the person makes payment to the plan with 

12 respect to such contributions (not to exceed the amount 

13 the person would have been permitted or required to con- 

14 tribute had the person remained continuously employed by 

15 the employer throughout the period of deemed service dc- 

16 scribed in subsection (f)(2)). 

17 "(h) Any person who is absent from or leaves a posi- 

18 tion (other than a temporary position) in the employ of 

19 any employer for voluntary or involuntary service in the 

20 uniformed services may utilize, during any period of such 

21 service, accrued or other leave which the person could have 

22 utilized if the person had remained in such position. 
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1 "SUBCHAPTER III— PROCEDURES FOR 

2 ASSISTANCE AND ENFORCEMENT 

3 "§2041. Assistance in obtaining employment or reem* 

4 ployment; assistance in asserting claims 

5 with respect to State or local government 

6 or private employers 

7 "(a) The Secretary (through the Veterans' Employ- 

8 merit and Training Service) shall provide assistance in ob- 

9 taining employment or reemployment to any person enti- 

10 tied t ) rights or benefits under this chapter, The Secretary 

1 1 may use existing Federal and State agencies engaged in 

12 similar or related activities and the assistance of volun- 

13 teers. 

14 M (b) Any person who claims that a private employer 

15 or a State or political subdivision thereof has denied or 

16 is about to deny such person any right or benefit under 

17 this chapter may apply to the Secretary for assistance in 

18 asserting that claim. 

19 "§2042, Assistance in obtaining employment or reem- 

20 ployment by the Federal Government 

21 "(a) Except as provided in subsections (e), (d), and 

22 (e), if a person is entitled to be reempleyed under section 

23 2032 by the Federal Government, such person shall be re- 

24 employed in a position as described in sections 2033 and 

25 2034, 
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1 "(b) Any person who claims that the Federal Oovern- 

2 ment, as employer, has denied or is about to deny such 

3 person any right or benefit under this chapter may apply 

4 to the Secretary for assistance in asserting that claim. 

5 "(c) If the employer of a person described in subsec- 

6 tion (a) was, at the time such person entered service in 

7 the uniformed services, an agency in the executive branch, 

8 and the Director of the Office of Personnel Management 

9 determines that — 

10 u (l) such employer no longer exists and its 

11 functions have not been transferred to another part 

12 of the executive branch; or 

13 "(2) it is not feasible for such employer to re- 

14 employ such person. 

15 The Director shall identify an alternative position of like 

16 seniority, status, and pay for which such person is quali- 

17 fied in another part of the executive branch, and the Di- 

18 rector shall cause employment in such position to be of- 

19 fered to such person, 

20 "(d) If the employer of a person described in subsee- 

21 tion (a) was, at the time such person entered service in 

22 the uniformed services, a part of the judicial branch or 

23 the legislative branch of the Federal Government, and 

24 such employer determines that — 
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1 "(1) it is not feasible for such employer to re- 

2 employ such person; and 

3 "(2) such person is otherwise eligible to acquire 

4 a status for transfer to a position in the competitive 

5 service in accordance with section 3304(c) of title 5, 

6 such person shall, upon application to the Director of the 

7 Office of Personnel Management, be considered for and 

8 offered employment in an alternative position in the exeeu- 

9 tive branch on the same basis as described in subsection 

10 (c). 

1 1 "(e) If the adjutant general of a State determines 

12 that it is not feasible to reemploy a person who was a 

13 National Guard technician employed under section 709 of 

14 title 32, and such person is otherwise eligible to acquire 

15 a status for transfer to a position in the competitive scrv- 

16 ice in accordance with section 3304(d) of title 5, such per- 

17 son shall, upon application to the Director of the Office 

18 of Personnel Management, be considered for and offered 

19 employment in an alternative position in the executive 

20 branch of the Federal Government on the same basis as 

21 described in subsection (e). 

22 "§2043. Enforcement of employment or reemploy - 

23 ment rights with the Federal Government 

24 "(a) Any person who elaims that — 
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1 "(1) such person is entitled under this chapter 

2 to employment or reemployment rights or benefits 

3 with respect to employment by the Federal Govern - 

4 ment; and 

5 "(2)(A) tuch employer has failed or refused to 

6 comply with the provisions of this chapter; or 

7 "(B) the Office of Personnel Management has 

8 failed or refused to comply with the provisions of 

9 this chapter, 

10 may file a complaint with the Secretary, and the Secretary 

1 1 shall investigate such complaint. Subsection (a) of section 

12 2051 shall be applicable to such investigation but not sub- 

13 sections (b) and (c) of such section. 

14 "(b) Such complaint shall be in writing, be in such 

15 form as the Secretary may prescribe, include the name 

16 and address of the employer against whom the complaint 

17 is filed, and contain a summary of the allegations that 

18 form the basis for the complaint. Before the receipt of a 

19 written complaint, the Secretary shall, upon request, pro 

20 vide advice or technical assistance to the potential claim- 

21 ant and, if the Secretary determines it appropriate, to 

22 such claimant's employer. 

23 "(c) If the Secretary, after investigation, is reason- 

24 ably satisfied that such a violation has occurred, if efforts 

25 to obtain voluntary compliance are not successful, and if 
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1 the claimant requests that the claim be referred for litiga- 

2 tion before the Merit Systems Protection Board, the Sec- 

3 retary shall refer the case to the Office of the Special 

4 Counsel. If the Special Counsel is reasonably satisfied that 

5 the person requesting representation is entitled to the 

6 rights or benefits sought, the Special Counsel shall appear 

7 and act as attorney for the claimant in filing an appeal 

8 to the Merit Systems Protection Board and in pursuing 

9 that appeal. 

10 "(d) If the Special Counsel refuses to represent a per- 
il son after receiving a referral from the Secretary or if a 

12 person chooses not to apply to the Secretary for assistance 

13 or to utilize the Special Counsel for representation under 

14 this section, such person may be represented before the 

15 Merit Systems Protection Board by counsel of the person's 

16 choice. 

17 "(e)0) If the Merit Systems Protection Board con- 

18 eludes that the Federal Government, as employer, has 

19 failed or refused to comply with the provisions of this 

20 chapter or that the Director of the Office of Personnel 

21 Management has not met an obligation set forth in subsec- 

22 tion (c), (d), or (e) of section 2042, the Board shall enter 

23 an order specifically requiring the employing agency or the 

24 Director to comply with such provisions and to compen- 

25 sate such person for any loss of wages or benefits suffered 
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1 by reason of the employing agency's or the Director's un- 

2 lawful action. 

3 "(2) Any such compensation shall be in addition to 

4 and shall not be deemed to diminish any of the other 

5 rights or benefits provided for by this chapter. 

6 "(f)(1) A claimant under this chapter may petition 

7 the United States Court of Appeals for the Federal Circuit 

8 to review a decision of the Merit Systems Protection 

9 Board denying such claimant the relief sought, in whole 

10 or in part, subject to the conditions and in accordance 

1 1 with the procedures set forth in section 7703 of title 5. 

12 "(2) The Secretary and the Special Counsel shall not 

13 represent persons with respect to review of decisions of 

14 the Merit Systems Protection Board under this chapter 

15 in the United States Court of Appeals for the Federal Cir- 

16 cuit or the Supreme Court. 

17 "(3) If a person seeks such judicial review, or in any 

18 case in which a person is involved in the Board's decision 

19 being appealed by another party, such person may be rep- 

20 resented by counsel of the person's choice. 

21 M §2044. Enforcement of employment or reemploy - 

22 went rights with a State or private em- 

23 ployer 

24 "(a) A person who claims that — 
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1 "(1) such person is entitled under this chapter 

2 to employment or reemployment rights or benefits 

3 with respect to employment by a State or political 

4 subdivision thereof or a private employer; and 

5 u (2) such employer or potential employer has 

6 failed or refused to comply with the provisions of 

7 this chapter, 

8 may file a complaint with the Secretary, and such com- 

9 plaint shall be investigated under the provisions of sub- 

10 chapter IV, 

11 "(b) Such complaint shall be in writing, be in s:.ch 

12 form as the Secretary may prescribe, include the name 

13 and address of the employer against whom the complaint 

14 is filed, and contain a summary of the allegations that 

15 form the basis for the complaint. Before the receipt of a 

16 written complaint, the Secretary shall, upon request, pro- 

17 vide advice or technical assistance to the potential claim- 

18 ant and, if the Secretary determines it appropriate, to 

19 such claimant's employer. 

20 4< {c) If the Secretary, after investigation, is reason- 

21 ably satisfied that such a violation has occurred, if efforts 

22 to obtain voluntary compliance are not successful, and if 

23 the claimant requests that the claim be referred for litiga- 

24 tion, the Secretary shall refer the case to the Attorney 

25 General. If the Attorney General is reasonably satisfied 
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1 that the person requesting representation is entitled to the 

2 rights or benefits sought, the Attorney General shall ap- 

3 pear and act as attorney for the claimant in the filing of 

4 a complaint and other appropriate motions and pleadings 

5 and the prosecution thereof. 

6 "(d)(1) If any employer which is a private employer 

7 or a State or political subdivision thereof fails or refuses 

8 to comply with the provisions of this chapter, the district 

9 court of the United States for any district in which such 

10 private employer maintains a place of business, or in 

1 1 which such State or political subdivision thereof exercises 

12 authority or carries out its functions, shall have the power, 

13 upon the filing of a motion, petition, or other appropriate 

14 pleading by the person entitled to the rights or benefits 

15 of such provisions, specifically to require such employer 

16 to comply with such provisions and to compensate such 

17 person for any loss of wages or benefits suffered by reason 

18 of such employer's unlawful action. Any such compensa- 

19 tion shall be in addition to and shall not be deemed to 

20 diminish any of the other rights or benefits provided for 

21 by this chapter. 

22 "(2)(A) No fees or court costs shall be charged or 

23 taxed against any person claiming rights or benefits under 

24 this chapter. 
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1 "(B) In any action or proceeding to enforce a provi- 

2 sion of this chapter by a person described in subsection 

3 (a) who obtained private counsel for such action or pro- 

4 ceedir.g, the court, in iU discretion, may award any such 

5 person who prevails in such action or proceeding a reason- 

6 able attorney's fee, expert witness fees, and other litiga- 

7 Uon expenses. 

8 "(3) The court may use its full equity powers, includ- 

9 ing temporary or permanent injunctions and temporary 

10 restraining orders, to vindicate fully the right* or benefits 

1 1 of persons under this chapter. 

12 "(4) An action under this chapter may be initiated 

13 only by a person claiming rights or benefits under this 

14 chapter, not by an employer, prospective employer, or 

15 other entity with obligations under this chapter. 

16 "( 5) If the Attorney General refuses to represent a 

17 person after receiving a referral from the Secretary or if 

18 a person chooses not to apply to the Secretary for assist- 

19 ance or to utilize the Attorney General for representation 

20 under this section, such person may be represented before 

21 the district court by counsel of the person's choice. 

22 "(6) In any action under this chapter, only the em- 

23 ployer shall be deemed a necessary party respondent. 

24 "(7) No State statute of limitations shall apply to any 

25 proceedings under this chapter. 
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1 "(8) A State shall be subject to the same remedies, 

2 including prejudgment interest, as may be imposed upon 

3 any private employer under this section. 

4 "(e) If reasonably satisfied that the provisions of this 

5 chapter have been willfully violated by a private employer 

6 or a State or political subdivision thereof, the Attorney 

7 General may file a pleading in a district court of the Unit- 

8 ed States in which the private employer concerned main- 

9 tains a place of business, or in which the State concerned 

10 or political subdivision thereof exercises authority, for the 

1 1 assessment of a civil penalty against such employer. If, 

12 as a result of the proceeding resulting from such a filing, 

13 the employer is found to have willfully failed or refused 

14 to comply with any provision of this chapter, a civil penal- 

15 ty of not more than $25,000 for each such failure or refus- 

16 al may be assessed against such employer, taking into con- 

17 sideration criteria established in regulations by the Sccre- 

18 tary for such purpose. 

19 "SUBCHAPTER IV— INVESTIGATION OF 

20 COMPLAINTS 

2 1 M § 2061. Conduct of investigation; subpoenas 

22 "(a) In carrying out investigations under this chap- 

23 ter, the Secretary's duly authorized representatives shall 

24 at all reasonable times have access to, for the purpose of 
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1 examination, and the right to copy and receive, any docu- 

2 ments of any person or employer. 

3 "(b) In carrying out investigations under this chap- 

4 ter, the Secretary may require by subpoena the attendance 

5 and testimony of witnesses and the production of docu- 

6 ments relating to any matter under investigation. In case 

7 of disobedience of the subpoena or contumacy and on re- 

8 quest of the Secretary, the Attorney General may apply 

9 (other than with respect to an investigation carried out 

10 under section 2043(a)) to any district court of the United 

1 1 States in whose jurisdiction such disobedience or contuma- 

12 cy occurs for an order enforcing the Secretary's subpoena. 

13 "(c) Upon application, the district courts of the Unit- 

14 ed States shall have jurisdiction to issue writs command- 

15 ing any person or employer to comply with the subpoena 

16 of the Secretary or to comply with any order of the Seerc- 

17 tary made pursuant to a lawful investigation under this 

18 chapter (other than an investigation carried out under sec- 

19 tion 2043(a)). The district courts shall have jurisdiction 

20 to punish failure to obey a subpoena or other lawful order 

21 of the Sccretaiy as a contempt of court (other than with 

22 respect to an investigation carried out under section 

23 2043(a)), 
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1 "SUBCHAPTER V — MISCELLANEOUS 

2 PROVISIONS 

3 "52061. Regulations 

4 "(a) The Secretary (in consultation with the Secre- 

5 tary of Defense) may prescribe regulations implementing 

6 the provisions of this chapter with regard to the applica- 

7 tion of this chapter to States, local governments, and pri- 

8 vate employers. 

9 "(b)(1) The Director of the Office of Personnel Man- 

10 agemem (in consultation with the Secretary and the Sec- 

1 1 retary of Defense) may prescribe regulations implement- 

12 ing the provisions of this chapter with regard to the appli- 

13 cation of this chapter to the Federal Government as em- 

14 ployer. Such regulations shall be consistent with the regu- 

15 lations pertaining to the States and private employers, ex- 

16 cept that employees of the Federal Government may be 

17 given greater or additional rights. Nothing in this subscc- 

18 tion constitutes authority for the Director to prescribe any 

19 matter for which any regulation may be prescribed under 

20 paragraph (2). 

21 "(2) Regulations may be prescribed — 

22 "(A) by the Merit Systems Protection Board to 

23 cany out 'ts responsibilities under this chapter; and 

24 "(B) by the Office of Special Counsel to car y 

25 out its responsibilities under this chapter. 
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1 "(3) It is the sense of Congress that the Federal Gov- 

2 ernment should be a model employer with respect to the 

3 requirements of this chapter. 

4 "§2062. Reports 

5 "The Secretary shall, after consultation with the At- 

6 torney General and the Special Counsel referred to in sec- 

7 tion 2043(c) and no later than February 1, 1992, and 

8 each February 1 thereafter, transmit to the Congress, a 

9 report containing the following matters for the fiscal year 
10 ending before such February 1: 

*» "(1) The number of eases reviewed by the De- 

12 partment of Labor under this chapter during the fis- 

13 eal year for which the report is made. 

14 "(2) The number of cases referred to the Attor- 

15 ney General or the Special Counsel pursuant to see- 

16 tion 2044(c) or 2043(c), respectively, during such 

17 fiscal year. 

18 "(3) The number of pleadings filed by the At- 

19 torney General pursuant to section 2044(e) during 

20 such fiscal year. 

21 "( 4 ) T he nature and status of each case report- 

22 ed on pursuant to paragraph (1), (2), or (3). 

23 "(5) An indication of whether there are any ap- 

24 parent patterns of violation of the provisions of this 

25 chapter, together with an explanation thereof. 
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1 "(6) Recommendations for administrative or 

2 legislative action that the Secretary, the Attorney 

3 General, or the Special Counsel considers necessary 

4 for the effective implementation of this chapter, in- 

5 eluding any action that could be taken to encourage 

6 mediation, before claims are filed under this chapter, 

7 between employers and persons seeking employment 

8 or reemployment. 

9 "§2063. Severability provision 

10 "If any provision of this chapter, or the application 

11 of such provision to any person or circumstances, is held 

12 invalid, the remainder of this chapter, or the application 

13 of such provision to persons or circumstances other than 

14 those as to which it held invalid, shall not he affected 

15 thereby." 

16 SEC. 3, CONFORMING AMENDMENTS. 

17 (a) Amendments to Title 38, — (1) Section 

18 3103A(b)(3) of title 38, United States Code, is 

19 amended — 

20 (A) by striking out "or" at the end of clause 

21 (E); 

22 (B) by striking out the period at the end of 

23 clause (P) and inserting in lieu thereof or"; and 

24 (C) by adding at the end thereof the following 

25 new clause: 
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1 "(G) to reemployment benefits under chap- 

2 ter43 of this title". 

3 (2) The table of parts preceding part I of such title 

4 is amended by striking out the item for chapter 43 and 

5 inserting in lieu thereof the following: 

"43* Employment and Reemployment Rights of Members 
of the Uniformed Sendees 2021". 

6 (3) The table of chapters at the beginning of part 

7 III of such title is amended by striking out the item for 

8 chapter 43 and inserting in lieu thereof the following: 

"43, Employment and Reemployment Rights of Members 
of the Uniformed Services 2021", 

9 (b) Amendment to Title 5.— Section 1204(a)(1) 

10 of title 5, United States Code, is amended by striking out 

1 1 "section 2023" and inserting in iicu thereof "chapter 43". 

12 (2) Subchapter II of chapter 35 of such title is re- 

13 pealed, 

14 (3) The table of sections for chapter 35 of such title 

15 is amended by striking out the items relating to subchap- 

16 terll. 

17 (e) Amendment to Title 10.- Section 706(c)(1) of 

18 title 10, United States Code, is amended by striking out 

19 "section 2021" and inserting in lieu thereof "chapter 43", 

20 (d) Amendments to Title 28.— Section 631 of title 

21 28, United States Code, is amended — 

22 (1) by striking out subsection (j); 
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1 (2) by redesignating subsections (k) and (1) as 

2 subsections (j) and (k), respectively; and 

3 (3) in subsection (j), as redesignated by para- 

4 graph (2), by striking out "under the terms of and 

5 all that follows through "section," the first place it 

6 appears and inserting in lieu thereof "under chapter 

7 43 of title 3 8,". 

8 SEC. 4, EFFECTIVE DATES. 

9 (a) Reemployment. — (1) Except as provided else- 

10 where, the amer Jments made by this Act shall be effective 

1 1 with respect to reemployments initiated on or after the 

12 first day after the 60-day period beginning on the date 

13 of the enactment of this Act 

14 (2) The provisions of chapter 43 of title 38, United 

15 States Code, in effect on the day before such date of enact - 

16 inunt shall continue to apply to reemployments initiated 

17 before the end of such 60-day period. 

18 (3) In determining the number of years of service 

19 that may not he exceeded in an employee-employer rela- 

20 tionship with respect (o which a person seeks reemploy 

21 merit under chapter 43 of title 38, United States Code, 

22 as in effect before or after the date of the enactment of 

23 this Act, there shall be included all years of service without 

24 regard to whether the periods of service occurred before 

25 or after such date of enactment unless the period of scrv- 
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1 ice is exempted by the chapter 43 that is applicable, as 

2 provided in paragraphs (1) and (2), to the reemployment 

3 concerned. 

4 (b) Discrimination. — The provisions of section 

5 2031 of title 38, United States Code, as provided in the 

6 amendments made by this Act, and the provisions of sub- 

7 chapters III and IV of chapter 43 of such title, as provided 

8 in the amendments made by this Act, that are necessary 

9 for the implementation of such section 2031 shall become 

10 effective on the date of the enactment of this Act 

11 (c) Insurance. — (1) Except as provided in para- 

12 graph (2), the provisions of section 2034(c) of title 38, 

13 United States Code, as provided in the amendments made 

14 by this Act, concerning insurance coverage shall become 

15 effective on the date of enactment of this Act. 

16 (2) A person who entered active service in the uni- 

17 formed services after August I, 1990, and before the date 

18 of the enactment of this Act, or a family member or per- 

19 sonaJ representative of such person, may, after the date 

20 of the enactment of this Act, elect to reinstate or continue 

21 insurance coverage as provided in such section 2034. If 

22 such an election is made, insurance coverage may remain 

23 in effect for the remaining portion of the 18-month period 

24 that began on the date of such person's separation from 

25 civilian employment. 
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1 (d) Disability.— (1) Section 2033(a)(3) of chapter 

2 43 of title 38, United States Code, as provided in the 

3 amendments made by this Act, shall apply to 

4 reemployments initiated on or after August 1, 1990, 

5 (2) Effective as of August 1, 1990, section 2027 of 

6 title 38, United States Code, as in effect on the date of 

7 the enactment of this Act, is hereby repealed. 

8 (e) Reports,— The reports made by the Secretary 

9 of Labor pursuant to section 2062 of title 38, United 

10 States, as provided in the amendments made by this Act, 

1 1 shall be made with respect to cases pertaining to chapter 

12 43 of such title without regard to whether a case originat- 

13 ed under such chapter heforv,, on, or after the date of the 

14 enactment of this Act. 

15 (f) Previous Actions,— Except as otherwise provide 

16 ed, the amendments made by this Act do not affect 

17 reemployments that were initiated, rights, benefits, and 

18 duties that matured, penalties that were incurred, and 

19 proceedings that were begun before thv, end of the 60-day 

20 period referred to in subsection (a). 
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1 SEC. 5. TECHNICAL AMENDMENT. 

2 Section 9(d) of Public Law 102-16 is amended by 

3 striking out "Act" the first place it appears and inserting 

4 in lieu thereof "section". 

Passed the House of Representatives May 14, 1991. 

Attest- DONNALD K. ANDERSON, 

Clerk. 



HB 1678 BFB 



148 



Opening Statement 
Senator Alan Cranston 
Chairman 
Committee on Veterans' Affairs 

Hearing to Consider Legislation Relating to 
Reemployment Rights (S. 1095 and H.R. 1578), 
Educational Assistance (5, 868)/ and 
the U.S. Court of Veterans Appeals (S. 1050 and H.R. 153) 

May 23, 1991 

Good Morning, Welcome to today's hearing, which will focus 
on legislation in three areas — veterans' reemployment rights, 
veterans' education, and the United States Court of veterans' 
Appeals. My thanks to all the witnesses who are appearing here 
today, and to those who have submitted written testimony, for 
taking the time to share their views with the Committee. 

Specifically, this hearing will cover S. 1050, legislation I 
introduced at the request of the Chief Judge of the Court last 
week, to allow the Court to accept voluntary services and gifts; 
F.R. 153, legislation, which passed the Bouse on February 20, to 
make technical amendments and certain improvements in the 
Veterans' Judicial Review Act; S. 868, an education bill that I 
introduced on April 18, to improve education benefits for those 
who served during the Persian Gulf conflict; S. 1095, the 
veterans' reemployment rights bill I introduced last week, 
together with Senators Specter, Deconcini, Graham, Akaka, and 
Daschle; and H.R. 1578, a veterans' reemployment rights bill that 
passed the House on May 14 . 

Clearly, our agenda is quite full this morning. Today's 
witnesses include representatives of the Department of Veterans 
Affairs r the U.S. Court of Veterans Appeals, other Executive 
Branch entities, and veterans' service organizations < 

UNITED STATES COURT OF VETERANS APPEALS 

We will receive testimony on two measures related to the 
United States Court of Veterans Appeals* The Court of Veterans 
Appeals was established by the Veterans Judicial Review Act, 
compromise legislation crafted in the closing hours of the 100th 
Congress. Because the Judicial Review Act was drafted under 
extreme time constraints, the Senate and Bouse Veterans' Affairs 
Committees have continued to work cooperatively with each other 
and with Chief Judge Nebeker to sake needed technical corrections 
to the enabling legislation so as to ensure that the Court and 
its judges are provided with similar authority and held to 
similar standards as other federal appellate courts. 

The two bills before us today — H.R. 153, which passed the 
House on February 20, 1991, and S. 1050, which I recently 
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5, 966, VSTERASS* EDUCATION 

With reference to the veterans' employment and education 
measures, the recent Persian Gulf conflict has underscored the 
impact that commitment of our military forces has on the lives of 
so many individuals. 

S. 868 contains two provisions to improve educational 
assistance benefits for certain servicamaabers a»d reservists 
who served during the Persian Gulf conflict. Specif ically, this 
Xl 2535 am^ chapters 30, 32, end 35 of title 38, United 
States Code, and chapter 106 of title 10 to ^MMrtMtMl 
assistance entitlement to participants in the under 
these chapters who had received benefits for the pur « 
courses which they were unable to complete because either they 
were reservists who were called to active duty or, in the case of 
active-duty servicemembers, they were assigned duties that 
prevented them from completing their courses. The bill would 
also amend chapter 106 to protect reservists who were called to 
active duty from losing any time in which to use their benefits. 
It would achieve this by extending the delimiting date for 
reservists' education entitlement by the length of their periods 
of active duty and provide that reservists are not to be 
considered to have been separated from the Selected Reserve for 
education benefits purposes by reason of their active-duty 
service. 

These provisions are derived from two Persian Gulf benefits 
bills — H-K> 1108, as introduced on February 25, and, in part, 
from S. 4^0, as introduced by Senator Boren on February 26. 
Similar provisions were included in the Persian Gulf 
servicemembers and veterans benefits package H.R. 1175, as 
passed by the House on March 13, and in S. 578, as part of the 
leadership amendment passed by the Senate on March 14 as «» 
amendment to H.R. 1175 — but not included in S. 725 as enacted 
in Public Law 102-25. Unfortunately, the measure enacted on 
April 6 was limited by a monetary cap on funding for all 
veterans* benefits in the bill and, as a result, did not include 
these provisions. 

S. 1095, VETKRAH3' RKEMPLOTHBST RIGHTS 

S. 1095, the proposed -Uniformed Services Bnployment and 
Reemployment Rights Act of 1991,* which I introduced on May 16, 
along with the Committee's Ranking Minority Member, Senator 
Specter, and Committee members DeConcini , Graham, A*aka , 
Daschle, would completely revise chapter 43 of title 38, tmited 
States Code, in order to clarify veterans' reemployment rights 
(VRR) law provisions and to make improvements in various aspects 
of this law. 

Kith the mobilization of approximately 228,000 reservists 
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introduced at the request of Chief Judge Nebeker — represent our 
ongoing efforts in that regard. 

H.R, 153 

H.R. 153 as passed by the House generally reflects a 
compromise agreement that the Senate and Bouse Committees on 
Veterans' Affairs reached on certain bills, amendments, and 
provisions relating to the Court of Veterans Appeals that were 
considered by the two Veterans' Affairs Committees, but were not 
enacted during the 101st Congress. All but two of the provisions 
contained in this bill were formally requested by Chief Judge 
Nebeker. As to the two remaining provisions — one, which would 
make applicable to the Court of Veterans Appeals the provisions 
of title 28/ United States Code, regarding disqualification, was 
reported by the Senate Committee in S. 2100. The remaining 
provision relates to procedures for filing complaints with 
respect to the conduct of judges. 

H.R* 153 would make technical amendments and substantive 
improvements to the Veterans' Judicial Review Act* Specifically, 
the bill would (1) delete a provision which requires the Court to 
include in its decisions a statement of its legal conclusions and 
determinations as to its factual determinations, (2) authorise 
the Chief Judge of the Court to convene annually a Judicial 
conference, {3) provide for each judge of the Court to receive a 
salary at the same rate as judges of the United States Courts of 
Appeals, (4) make applicable to the Court the provisions of title 
28 relating to procedures for filing complaints with respect to 
the conduct of judges and the disqualification of judges, (5) 
allow judges of the Court to participate in the Thrift Savings 
Plan^ (6) authorize the distribution of the Congressional Record 
to the Court, and (7) make certain other technical amendments to 
the Judicial Review Act. 

S. 1050 

S. 1050 is legislation that I recently introduced at the 
request of Chief Judge Nebeker. In his April IB, 1991, letter to 
me requesting this legislation, Chief Judge Nebeker noted that 
the Court of Veterans Appeals lacked the authority to establish 
unpaid internships and to accept gifts of personal property. 
S. 1050 adopts the language of section 604{a)(l?) of title 26, 
which grants to article in courts authority to accept such 
services and gifts of personal property* This legislation would 
allow the Court to establish an intern program for lav students 
and to accept gifts, such as books and works of art. 

In view of my strong belief that the Court of Veterans 
Appeals should be treated like other federal courts, I support 
enactment of H.R. 153 and S. 1050. 
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and National Guard members since last Jtayust, we have become 
acutely aware of the price that citizen soldiers, their families, 
and their employers oust pay to net oar national security 
conanitments around the world. Approximately 80 percent of the 
enlisted personnel and 90 percent of the officers recently 
activated were full-time employee* i n civilian jobs at the time 
of their order to duty* 

As of last week, two and a half months after the fighting 
subsided, 118,000 reservists and Guard members were still on 

active duty. These individuals — and their families were 

ready to make and have made many sacrifices. They performed 
their supporting roles extremely well during the build-up and the 
weeks of actual conflict* in exchange, I believe the Armed 
Forces should sake it a priority to return these individuals to 
their civilian jobs and educational pursuits as quickly as 
operational needs can allow* They should not be kept on for the 
convenience of the military and doing jobs that could be turned 
over to active-duty personnel or contractors. 

Generally speaking, employers have reacted in a truly 
patriotic and supportive manner* I am concerned, however , that 
employer support — the main element in the successful workings 
of veterans' reemployment rights laws for over 50 years — may be 
severely tested with the continued active deployment of nearly 
naif of the mobilised reserve force, a significant number of whom 
still are beinj used to perform duties in an uncertain overseas 
environment while regular forces are being welcomed home. Our 
all-volunteer military depends on the ready reserves for roughly 
45 percent of its total force. If employers perceive the 
continuing retention of reserves as unreasonable, support could 
deteriorate and put the entire total-force concept at risk. 
Prior to Desert Shield, employment conflicts were said to account 
for as much as one third of the unprogrammed losses in the 
Selected Reserves* I am concerned that that figure could grow if 
the citizen soldiers are not back at their jobs when the parades 
are over. 

As Chairman of this Committee, I am deeply concerned that 
1,617 VA health-core workers — including 212 physicians and 891 
nurses — are still not back. 

As dramatic and far reaching as aw the massive reserve 
call-ups, the ongoing test of the reemployment rights law, year- 
in and year-out, relates to the ordinary requirements of being a 
member of the Selected Reserve or National Guard* In S. 1095, we 
are proposing a complete revision of the 50-year-old reemployment 
rights laws in order to clarify the complex and archaic 
provisions of current law and to codify certain important court 
decisions. Our aim is to avoid delays and disputes in the 
implementation of the law by stating more clearly the rights and 
obligations of all parties. 
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At this time, I recognise the cooperative efforts of many 
here today who have had a part in bringing forward this needed 
VRR revision. About three year* ago, the Departments of Labor, 
Defense, Veterans Affairs, and Justice, together with the Office 
of Personnel Management, began the tedious process of 
reorganising this seemingly simple, but highly technical, chapter 
of title 38. Their efforts served as the basis on which the 
Chairman of the Bouse veterans' Affairs Subconsnittee on 
Education, Training, and Employment, Representative Penny, was 
able to develop H.R. 1578, a bill that passed the House on Hay 
14. H«R. 1578, in turn, served as a starting point for S. 1095, 
which was developed with various changes and with further 
technical assistance from the Administration* 

For 50 years the reemployment rights program has run very 
smoothly, due in large part to the efforts of the Department of 
Labor, where more than 90 percent of disputed cases are resolved 
by negotiation rather than litigation, and of the Department of 
Defense, whose National Committee for the Support of the Guard 
and Reserve keeps the lines of communication open between 
employees, their units, and their employers - 

Finally, I note with appreciation the aggressive leadership 
taken by the Director of 0PM during the recent Persian Gulf 
conflict to provide an affirmative support of federal employees 
ordered to active duty — perhaps as much as 15 percent of the 
activated reserve and national Guard forces. 

Many of the provisions in this bill are intended only to 
restructure and clarify current law. At this time, I will only 
discuss in detail provisions of the new chapter 4 3 that would 
make significant substantive changes to the VRR law* 



Prohibition Against Discrimination and Acts of 
&eBS&g&* Mfttftflft Re.sgrv\Bt8 



The proposed new section 4321 of title 38 would expand the 
current prohibition against discrimination, which provides that a 
person may not be denied hiring, retention in employment, or any 
promotion or other incident or advantage of employment because of 
an obligation as a member of the reserves or National Guard. The 
new section would provide that a person who serves in the 
uniformed services, or who has plans to serve, past service, or 
an obligation for future service, may not be denied ini tial 
employment, reemployment # continuation of employment f promotion, 
or any other benefits of employment by an employer on the basis 
of service or the individual's plan or obligation to serve « As a 
further expansion, the bill would prohibit employer reprisals 
against employees who have taken an action to enforce their 
employment or reemployment rights or against witnesses in such 
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cases. 

To maintain a strong and effective reserve force, it is 
necessary to ensure reservists that they will not have to 
sacrifice their civilian job security and advancement because of 
an obligation for service in uniform. This provision would 
strengthen considerably the current- law proscription against 
discrimination . 

FfflffiiffTffl Fffrtffl °* service for Coverage 

Under current law, a person is permitted to remain on active 
duty for a total of four years and still retain reemployment 
rights. An additional year of eligibility for reemployment 
rights is granted if a person remains on active duty beyond the 
four-year period at the request of, and for the convenience of, 
the federal government. The service limitations in current law 
apply only to active-duty service. 

Proposed new section 4322 of title 38 would simplify this 
four-plus-one limitation by replacing it with a five-year limit 
on the cumulative length of absence from a position of employment 
for reemployment rights purposes. The five-year service 
limitations would apply to all types of service in the uniformed 
services . 

However, in certain instances, training needs, emergency 
situations, or other extraordinary national defense needs may 
require noncareer servicemembers to serve longer than five years- 
As the VRR law is intended to protect civilian employment in 
order to encourage noncareer military service, the new section 
would provide for certain exceptions to the five-year service 
limit. These exceptions would include service required to 
complete an initial period of obligated service, involuntary 
retention on active duty during a war or national emergency, 
National Guard and reserve training requirements under specific 
statutes, additional training determined by the Secretary of 
Defense to be necessary for individual professional development 
or skill training, and any category of service specified in 
regulations prescribed by the Secretary of Labor in consultation 
with the Secretary of Defense. 

Scope of Coverage 

Under current law, an individual is eligible for 
reemployment rights only if the position held prior to absence 
for service in the uniformed services was "other than temporary." 
There is no definition of "temporary" for reemployment purposes, 
and the scope of the exclusion is unclear* Over the past 50 
years, the courts have determined that many positions that 
employers would describe as temporary are covered by the current 
law. 
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As first proposed by the Chairman of the Committee on Labor 
and Human Resources, Senator Kennedy, in S. 336, our bill would 
repeal the exclusion of temporary positions. Zn proposing the 
application of the reemployment rights law to temporary 
positions, we intend to remove one potentially contentious 
issue — whether a particular job was temporary or not — that 
could create an unnecessary obstacle to prompt reemployment. 

The inclusion of temporary positions would not alter for 
employers the fundamental protection in current law — and 
incorporated in our bill ~~ against having to reemploy en 
individual when the employer's circumstances have changed so as 
to make it impossible or unreasonable to do so. X also note that 
the employer is only obligated to restore the individual to a 
position that he ox she would have attained by continuous 
employment without interruption for service in the uniformed 
services . 

Applications for Reemployment 

Under current law, distinctions are made among types or 
categories of military training or service for the purposes of 
reemployment rights. For example, the time periods during which 
a person must report back to work vary depending on the type of 
service, and an employee who is ordered to active duty as a 
reservist is treated differently than an employee who is inducted 
into the Armed Forces. 

Under proposed new section 4 322 all types of service would 
be treated as "service in the uniformed services" and time 
periods during which a person must return to work or make an 
application for reemployment would be based on the length of an 
individual's absence for that service* 

In addition , proposed new section 4322 would provide for an 
extension of up to two years of reemployment reporting dates for 
persona who are hospitalised for or convalescing from a service- 
connected injury or illness. Current law provides for an 
extension of reporting requirements by up to one year while the 
individual is hospital 4 sed. In my view, this does not allow 
sufficient time for recovery or rehabilitation . Appropriate 
physical and vocational rehabilitation can take a considerable 
amount of time during and beyond hospitalisation. This bill 
would afford persons with service-connected disabilities a more 
reasonable amount of time for recovery and rehabilitation. 

Reasonable Accomodation of Disabled Persons 

The Persian Gulf war veterans' Benefits Act of 1991 amended 
the VRR law to require employers to make reasonable 
accommodations for disabled persons seeking reemployment. That 
provision was derived from a provision of S. 336 as introduced by 
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Senator Kennedy* However, in conference with the House an 
exemption from this requirement was added for certain employers, 
primarily small businesses, when the Senate considered the 
conference report on S. 725, I note-* my concern that disabled 
veterans seeking to return to jobs with small employers would not 
have the clear right to reasonable accomodation even where it 
would not result in undue hardship for th> employer* As 
promised, 2 did revisit this issue in the development of this 
revision of the reemployment rights law. Thus, proposed section 
4323 contains no limitation on the applicability of the 
reasonable accommodation requirement. 

BBBlaamt Riohta and Benefits 

Continuation of I nsurance Coverage i Proposed new section 
4325 would provide for, at the employee's request, a continuation 
of employer-offered insurance coverage for up to 18 months after 
an individual enters on duty in a uniformed service. The 
employee generally could be required to pay no more than 102 
percent of the premium required of other employees for such a 
continuation of coverage, and a person serving for less than 31 
days may not be required to pay more than the normal employee 
share of any premium. 

When Congress passed a similar health benefit provision in 
the Consolidated Omnibus Budget Reconciliation Act of 1985, it 
exempted group health plans sponsored by the federal government 
and certain church-related organisations, as well as private 
sector. State, and local plans maintained by employers with fewer 
. than 20 employees in the previous year. The proposed new section 
would close those gaps for purposes of the reemployment rights 
law and provide the health-care option for all those whose 
employment is interrupted by service in the uniformed services. 

Retention Ri»hts i Under current law, retention rights for 
reemployed persons are based upon length of service in the 
uniformed services. Thus, the law generally requires t v at 
persons who are reemployed in their civilian jobs af tei * serving 
for 90 days or more cannot be discharged without cause for one 
year. A person who served less than §0 days cannot be discharged 
without cause for six months. +t 

Z believe that a person's retention rights should be linked 
to the amount of previous employment with a particular employer, 
not the length of absence for service in the uniformed services. 
For example, an employee with 18 years of seniority who must 
report for a month of reserve training should not have only six 
weeks of protection upon returning to the job. Thus, proposed 
new section 4325 would provide a person who had been employed 
with an employer for less than four years, including time spent 
in the uniformed services, with six months of retention rights* 
A person who been employed with an employer for four or more 
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years, again including time spent in the uniformed services, 
could not be discharged without cause for one year. 

Accrued fcgfiyei Proposed new section 4325 also would provide 
that a person, upon submitting a written request to his or her 
employer, would be able to use accrued leave while serving in the 
uniformed services. Under current law f many employers treat 
persons ordered to active duty as if they were on furlough or 
leave without pay. Thus, the salary that they earn from the 
uniformed services, which often is less than their civilian pay, 
becomes their only income. This provision would allow employees 
with accrued annual leave with pay to use that leave while 
serving in the uniformed services, thereby helping to alleviate 
the hardship of a suddenly reduced income. 

Employee pension Benefit Plans : Proposed new section 4326 
would clarify conflicting federal case law regarding employee 
rights to various pension benefits plans while on active duty 
with the uniformed services- All pension benefit plans described 
in the Employee Retirement Income Security Act of 1974 (29 U.S-C 
1002(2)) or under federal or State laws governing pension 
benefits for governmental employees — whether def ined-benef it or 
def ined-contribution plans — would be covered by the new law. 
Under this provision, for pension purposes, a person would be 
treated as not having incurred a break in service with the 
employer; service in the uniformed services would be considered 
service with the employer? the employer who reemploys the person 
would be liable for funding any resulting obligation; and the 
reemployed person would be entitled to any accrued benefits from 
employee contributions to the extent that the person makes 
payments . 

Entitlement Limitations : A number of lawsuits have arisen 
regarding extended and frequent reserve and National Guard 
training tours of duty. Although current section 2024(d) of 
title 38 does not place a limit on the nature, timing, frequency, 
or duration of periods of military training, a number of judicial 
decisions have upheld the application of a "reasonableness" 
requirement to military leave requests- It is my belief that 
such a test is contrary to the purposes of the VRR law and unduly 
constrains the ability of the uniformed services to determine the 
best use of its reserve members ♦ Proposed new section 4327 would 
clarify conflicting federal case law regarding limitations on 
entitlement to reemployment rights and benefits by providing that 
entitlement does not depend upon the timing, frequency, duration, 
or nature of a person's service. This provision would preclude 
training requests being subject to a •reasonableness* test by 
employers to determine a reservist's entitlement to reemployment 
rights and benefits. 
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AsBistunc* in Obtaining Bagpplovaent o r Other 

Under current law, the Secretary of Labor is required to 
assist parsons who seek the Secretary's help in obtaining 
reemployment . in carrying out this requirement t the Secretary 
utilises State and federal agencies ana volunteers. Proposed new 
section 4332 would provide clear instructions regarding the 
submission of a complaint to the Secretary of Labor and the 
Secretary's responsibilities in providing assistance. 

Investigations of Complaints 

Host reemployment cases currently are resolved without the 
need for litigation. Upon receiving a complaint from a returning 
employee, the Department of Labor notifies the employer and 
investigates the circumstances under which restoration was denied 
to determine if the employee is entitled to the job. The 
Department then attempts to achieve voluntary compliance with the 
law by the employer to obviate the need for litigation. 

In order to strengthen the ability of the Department to 
investigate and resolve these cases in a timely manner, proposed 
new section 4332 would authorize the Secretary of Labor to 
request by subpoena the attendance and testimony of witnesses and 
the production of documents relating to any matter under 
investigation . 

Enforcement 

Federal Government Employees i in the case of failure or 
refusal by the federal government to comply with the reemployment 
rights lav, current law provides the Office of Personnel 
Management with the authority to order compliance and to require 
compensation for loss of salary or wages for the employee 
concerned. These cases are adjudicated by the Merit Systems 
Protections Board, before which claimants must represent 
themselves or retain private counsel at their own expense. 
Unlike employees of State or private employers , however, federal 
employees receive no federal representation in adjudicating their 
reemployment rights* 

This bill would rectify the inequity that exists for federal 
workers who seek enforcement of the VRH law. Under proposed new 
section 4333, federal employees whose cases are not resolved 
successfully by the Department of Labor would be able to request 
representation by the Office of Special Counsel before the MSPB. 
Alternatively, they could appear before the MSPB with 
representation of their own choosing. 

In addition, federal employees would be able to petition a 
U.S. Court of Appeals to review a decision of the MSPB and could 
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continue to be represented by Special Counsel at the appellate 
level. Both the HSPB and Courts of Appeals would have the 
authority to award reasonable attorneys* fees* expert witness 
fees, and other litigation expenses to individuals who prevail* 

Employees of State an<J Private paaployarsi Under current 
law, the employees of State and private employers are provided 
with representation for their VRR claim by united States 
Attorneys. Thus, responsibility for determining which cases 
merit representation is dispersed throughout 94 federal district 
jurisdictions, which has led to some differential treatment of 
VRR claims based on where the individual seeking reemployment 
lives. Proposed new section 4334 would give the Attorney General 
the authority to decide which cases will receive representation. 
This should help to ensure that the provision of federal 
representation is dependent more upon the merits of individual 
cases find less upon the location of the employee concerned. 

As in the case of federal employees, this section would give 
individuals the option of choosing private counsel and would 
authorise the award of attorneys' fees and expenses to employees 
who prevail . 



The best way to ensure timely reemployment is to provide 
employers and employees with accurate information regarding their 
rights, benefits, and obligations under the lav. Thus, this bill 
would require the Secretary of Labor, after consultation with the 
Secretaries of Defense, Transportation , Health and Human 
Services, and Veterans Affairs, to make reemployment rights 
information available to veterans, persons serving in the 
uniformed services, and employers of such persons. 



X have an announcement about DXC reform. I have been 
working for several months to draft a bill to reform the 
dependency and indemnity compensation program. My proposal will 
address the present inequities in the system, without reducing 
benefits for those already receiving DXC. 

X have not yet introduced a DlC-refona bill because X feel 
that it would not be responsible to do that before we have a firm 
idea of the cost of the proposal. On April 2, Committee staff 
anked the Congressional Budget Office to provide me with a 
preliminary cost estimate for my draft bill. Unfortunately, data 
currently available from VA are not sufficient to allow CBO to 
make a reliable estimate, and VA advises that it could take 
several months to collect sample data sufficient for this 
purpose. X will place in the record of this hearing a copy of a 
letter X received from CBO about this problem. 
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For these reasons, I have decided to remove DIC-reform from 
the agendo of the June 12 hearing and the June 26 »arkup. This 
will enable other legislation — most notably the COLA for 
service-connected compensation ~ to go forward in a timely 
manner. 

I plan to hold hearings on OlC-reforra proposals as soon as 
ve receive the Administration's bill and a cost estimate for my 
bill. 

COKCLBSXOH 

In closing, I note that a mark-up for the education wu 1 
Court of veterans Appeals legislation before the Committee today 
has been scheduled for June $ r 1991. Due to the complexity ot 
the reemployment rights legislation, it will be included in the 
Committee's June 26 mark-up. J look forward to working with VA 
and the other organizations represented here today, the 
Committees Ranking Minority Member, Senator Specter, and all 
Members of the Committee to develop legislation that will gain 
the support of our Committee, 

Again, my sincere thanks for your participation today. 
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WAtHmotofi. o.c twit 

Mav 22, 1991 



Honorable Alan Cranston 
Chairman 

Committee go Veterans Affairs 
United dates Senate 
Washington, DC 20510 

Dear Mr. Chairman; 

Your staff has asked the Congressional Budget Office to provide you with an update on the 
status of our efforts to estimate the cost of legislation to reform the Dependency and Indemnity 
Compensation (DIG) program. The request pertained to the Committee's draft proposal that we 
received on April 2, 1991. 

As we discussed with your staff, there were no data available on which to base a reliable 
estimate of the impact of this legislation Therefore, on Aprfl 10, 1991. CBO asked that the 
Department of Veterans Affairs (VA) provide us with data on a sample of 1,200 D1C cases. On 
May 9, 1991, CBO received from VA limited information on a much smaller sample of cases. After 
reviewing the data, we determined that it is insufficient for our purposes, and on May 13 we 
resubmitted the original request. At this time, VA expects to have the fill) sample available within 
s few months. 

Neva Jjeless, CBO is now examining alternative ways of estimating the D1C proposal based 
on data currently available. We would like very much to provide the Committee with on indication 
of the magnitude of uiis proposal's effects on the DIC population and on the budget but our ability 
lo analyze the proposal effectively wflJ be constrained by the inadequacy of the available data. As 
discussed with your staff, we hope to provide a preliminary estimate to the Committee shortly after 
the Memorial Day recess, Once we receive the full sample data from VA, we will review our 
preliminary estimate in the tight of new information. 

We will continue to keep your staff informed of the status of this estimate 
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STANMEHT OF SKHATOR ARLKH SPECTKR (R-PA) 
JM COWWCTI OH MOT MB MM 23, 1991 HEARXHG OF 
2HS SKHAXK CQDOTTBfi OR YBTKRAHS* AFFAIRS 

Good morning, Mr. Chairman, and thank you. And thanks also 
to our witnesses, I can see we will have a full rooming on 
these important matters* 

Mr. Chairman, I am pleased to be present this morning for 
the Committee's hearing on five important bills i S. 1095, the 
"Uniformed Services Employment and Reemployment Rights Act of 
1991," and its companion measure from the House, HfR* 1578? 
S. 868, a bill to make amendments in education measures for the 
benefit of our Persian Gulf War veterans? H.R. 153, a bill to 
make miscellaneous administrative and technical improvements in 
the operation of the United States Court of Veterans Appeals; 
and S. 1050, a bill which would permit the Court of Veterans 
Appeals to accept voluntary services. 



Mr Chairman, I was pleased to join you as an original 
cosponsor o* S 4 ^95, tire "Uniformed Services Employment and 
Reemployment Rights Act of 1991." This bill would amend the 
veterans' reemployment rights (VRR) law (chapter 43 of title 38, 
United States Code) to provide a basic reorganization of the VRR 
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law, and to assure that returning se rv i cemembe r s are protected 
in all aspects of their employment (except for pay and work 
performed) as if they had been continuously employed during such 
period of service. 

Since 1940, veterans, reservists and members of the 
National Guard have enjoyed varying degrees of protection that 
assured their return to civilian pre-service employment 
following military duty. During those 50 years, VRR law has 
grown in size and complexity. Nevertheless, since its last 
substantial recodification in 1974, more than 600 court cases 
have further defined the limits of the law. Not surprisingly, 
occasional confusion has resulted, leading to the need for this 
bill. 

I am pleased to note that S. 1095 draws in large part on 
three years of hard work by a task force comprised of 
representatives of the Departments of Labor, Defense and 
Justice, and of the Office of Personnel Management. The 
majority and minority staffs of the Committee on veterans' 
Affairs, in a bipartisan effort, have worked together and with 
Administration officials to produce the bill we introduced last 
Thursday, May 16. We will also be reviewing a very similar 
bill, K.R. 1578, which passed the House on May 14. While there 
remain a few technical matters to work out, I am confident that 
all concerns can be resolved* 

- 2 - 
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This area of the law, Mr. Chairman, can he highly 
technical. But to the individual citisen-soldiers — the rzn and 
vonten on whom this nation has proudly relied in tiroes of 
military crisis — these rights are critical- Further, our total 
force policy makes our country more dependent than ever on the 
Reserve Components for essential military readiness. There can 
be no clearer demonstration of this than the current situation 
in the Persian Gulf, when many of our friends and neighbors 
unhesitatingly traded business attire for desert fatigue 
uniforms to protect our interests thousands of miles from home. 

The purpose of S. 1095 is to clarify the rights of these 
brave men and women. 1 am proud to be associated with such an 
effort, and look forward to reviewing the testimony on this bill 
at our hearing today. 

S. 868 

Mr. Chairman, S. 868, would restore certain educational 
benefits available to reserve and active-duty personnel under 
the Montgomery GI Bill to students whose course studies were 
interrupted by being called to active duty or given increased 
work as a result of the Persian Gulf conflict. The pursuit of 
education is an important one, and those individuals who not 
only pursue academic excellence, but also answer the call to 
duty of their country should not be penalized with the loss of 
their educational benefits. This legislation would restore the 
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full amount of benefits available to the student veteran as if 
the interrupted course had not been taken* 

H.R. 153 

Mr. Chairman, H.R. 153 would amend title 38, United States 
Code, to make miscellaneous administrative and technical 
improvements in the operation of the United States Court of 
veterans Appeals. 

Technically, the bill would eliminate the current 30-day 
delay in the effective date of COVA decisions and make 
discretionary, rather than mandatory, the return by the Court of 
books, records, and diagrams submitted to the Court as part of 
an administrative determination* 

Administratively, the bill would direct the Court to 
prescribe rules which establish procedures for the filing, 
investigation, and ruling of complaints with respect to the 
conduct of any COVA judge; authorize the Chief Judge of the 
Court to annually summon the judges of such Court to a judicial 
conference in order to consider business of the Court and to 
improve the administration of justice within the Court's 
jurisdiction; apply current Federal rules concerning the 
dis<jualification of justices, judges, or magistrates to COVA; 
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and require the Congressional Record to be distributed to the 
COVA. 

With respect to the individual COVA judges, the bill would 
raise the salary of the associate judges from one equal to that 
of a U.S. District Court judge— currently $125,100 — to one equal 
to the salary of a U.S. Court of Appeals judge — currently 
$132,700 — and would permit COVA judges to contribute five 
percent of their basic pay to the Thrift Savings Fund. 

S. 1050 

5, 1050 would permit COVA to accept voluntary services and 
gifts of personal property — such as law books and works of art — 
and to establish unpaid law student intern and extern programs 
similar to those operated by other federal courts. This bill, 
Mr. Chairman, was requested by the Court and parallels authority 
within the Article III courts. 

Mr. Chairman, I look forward to hearing and reviewing 
today's testimony. 
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sk hator JAHBS H. JSFfWS 
SENATE VETERANS AFFAIRS OOMMITTBE 
MAT 23, 1991 

Mr. Chairman i 

I would like to welcome members of the veterans services 
organizations and officials from the Departments of Veterans 
Affairs, Defense, Labor, and Justice here today to present 
testimony concerning changes and improvements In veterans' 
education and employment benefits and judicial review issues. I 
am pleased to be able to have a chance to hear your valuable 
injtut on the legislation before us this morning. 

Clearly, we all agree on the importance and of 8. 868, a bill 
introduced by the Chairman of this committee. Senator Cranston. 
S. 868 would restore educational benefits lost by members of the 
Armed Forces as a result of being called up to active duty, or 
being deployed and unable to complete the courses in which 
they were enrolled. 

Also introduced by Senator Cranston is S. 1095 f the Uniformed 
Services Employment and Reemployment Rights Act of 1991 . As you 
all know, since shortly before World War II, employment 
protections for members of the Armed Forces have teen in place to 
ensure veterans that their civilian jobs would not be jeopardized 
by their military service. However, over the years, many changes 
have been made to the original law to meet the changing 
circumstances of military duty. Consequently, the law has become 
complex and difficult to interpret. 

Recognising the inadequacy of the existing veterans reemployment 
statutes, a task force was formed in 1987 to determine what 
revisions had to be made to meet the needs of today's veterans. 
For three years task force members representing the Departments 
of Labor, Defense, Justice, and the Office of Personnel 
Hanagement have worked to draft effective revisions, s. 1095 is 
the result of their efforts. 

It is very important to remember that because we are reducing the 
size of our Armed Forces, we must rely more and more on the 
Reserves and the National Guard, while offering incentives to 
retain and recruit personnel into the Reserves and National 
Guard, we must also offer a guarantee that military service will 
not result in the loss of their jobs. 

And finally, I am looking forward to hearing testimony concerning 
S. 1050, legislation requested by Chief Judge Nebeker of the 
Court of Veterar.s Appeals, and H,R» 153, the veterans Judicial 
Review Amendments of 1991. 

Thank you, Mr. Chairman, 



17i 



167 



STATEMENT BY SENATOR ALAN K. SIMPSON 

SENATE COMMITTEE ON VETERANS AFFAIRS , HEARING OF HAY 23, 1991 

MR* CHAIRMAN. I APPRECIATE HAVING THIS OPPORTUNITY TO COMMENT ON 
THESE IMPORTANT ISSUES RELATING TO THE EMPLOYMENT AND EDUCATION OF 
VETERANS AND THE COURT OF VETERANS APPEALS. THIS HEARING IS AN 
APPROPRIATE FORUM FOR THESE MATTERS WITH WHICH WE ARB ALL SO DEEPLY 
CONCERNED. 

I WANT TO COMMEND THE ADMINISTRATION, AS WELL AS THE CHAIRMAN AND 
RANKING MEMBER, FOR WORKING SO DILIGENTLY TO INTRODUCE LEGISLATION 
WHICH AMENDS THE VETERANS REEMPLOYMENT RIGHTS (VRR) LAWS. THE NEED TO 
CLARIFY AND REVISE THESE LAWS IS UNMISTAKABLE. I BELIEVE THAT THIS 
PROPOSAL IS A THOUGHTFUL AND TIMELY RESPONSE TO THE NEEDS OF VETERANS 
AND ONE THAT MOST DEFINITELY DESERVES THE ATTENTION OF THIS COMMITTEE. 

I KNOW THAT THE DEPARTMENTS OF LABOR f DEFENSE* AND JUSTICE, AND 
THE OFFICE OF PERSONNEL MANAGEMENT HAVE ALL PLAYED KEY ROLES IN 
DRAFTING BOTH THIS BILL AND A SIMILAR BILL WHICH WAS RECENTLY PASSED BY 
THE HOUSE OF REPRESENTATIVES , I TRUST THAT WE WILL ALL WORK TOGETHER 
IN RESOLVING WHATEVER TECHNICAL DISAGREEMENTS MAY STILL REMAIN. IT IS 
OUR RESPONSIBILITY TO ASSURE THAT THOSE CITIZENS WHO MAY BE PRESSED 
INTO ACTIVE DUTY ARE TREATED FAIRLY WHEN THEY RETURN TO THEIR JOBS. I 
PLEDGE MY FULL SUPPORT FOR MEETING THIS IMPORTANT OBJECTIVE. 

I ALSO WANT TO EXPRESS MY SUPPORT FOR THE "EDUCATIONAL ASSISTANCE 
AMENDMENTS " THAT THE CHAIRMAN HAS INTRODUCED. AGAIN, THESE PROVISIONS 
ARE AN APPROPRIATE RESPONSE TO THE EDUCATIONAL NEEDS OF THOSE SERVICE 
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MEMBERS AND RESERVISTS USD SERVED 18 THE GOLF COHFLICT. THEY PROPOSE 
THAT EDUCATIONAL ASSISTANCE BENEFITS BE RESTORED TO THOSE INDIVIDUALS 
WHO HAD RECEIVED BENEFITS, BUT WERE UNABLE TO COMPLETE THEIR COURSES 
BECAUSE OF THEIR SERVICE* ALL THOUGHTFUL PERSONS WILL AGREE THAT THE 
FINE YOUNG MEN AND WOMEN WHO HAVE SERVED THIS COUNTRY WITH SUCH 
DISTINCTION SHOULD NOT LOSE ANY EDUCATIONAL ASSISTANCE BENEFITS BECAUSE 
THEIR SERVICE PREVENTED THEM FROM COMPLETING TISIR COURSES* WE JUST 
WILL NOT LET THAT HAPPEN, 

FINALLY, I WOULD LIKE TO COMMENT ON THE COURT OF VETERANS APPEALS 
LEGISLATION* WHILE THESE BILLS SEEN TO BE NONCONTROVBRSIAL FOR THE 
MOST PART, I WOULD OFFER A CAUTIONARY NOTE ABOUT TOE PROVISION IN THE 
BOUSE BILL THAT REQUIRES EACH JUDGE OF THE COURT TO BE PAID AT THE SAME 
RATE AS JUDGES ON THE U.S. COURTS OF APPEAL. X UNDERSTAND THAT THE 
RATIONALE FOR PAYING THE CHIEF JUDGE AT THE HIGHER RATE IS TO 
COMPENSATE HIM FOR HIS ADMINISTRATIVE DUTIES. BUT I DO HAVE SOME 
RESERVATIONS ABOUT THE MERITS OF PAYING THE OTHER JUDGES AT THE HIGHER 
RATE. 

THE COURT OF VETERANS APPEALS IS AN ARTICLE I COURT, JUST LIRE THE 
U.S. CLAIMS COURT OR THE U.S. TAX COURT, BOTH OF WHICH ARE PAID AT THE 
SAME RATE AS U.S. DISTRICT COURT JUDGES. I THINK THIS IS A PROVISION 
WE MAY WANT TO REVIEW MORE CLOSELY TO DETERMINE IF, IN FACT, THE 
RESPONSIBILITIES OF THE COURT WARRANT THIS PAY INCREASE. I UNDERSTAND 
THAT THE MONETARY EFFECT OF THIS LEGISLATION WOULD BE ABOUT $7500 PER 
JUDGE. COMPARED TO SOME OF THE OTHER THINGS WE DO AROUND HERB, THAT 
MIGHT SEEM TO BE A PALTRY SUM OF MONEY, BUT I DO NOT BELIEVE THAT ALONE 
IS SUFFICIENT REASON TO APPROVE THIS PROVISION. I WOULD URGE MY 
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COLLEAGUES TO GIVE THIS PAY INCREASE A MORE THOROUGH REVIEW BEFORE 
PASSING IT INTO LAW. 

AGAIN, I THANK THE CHAIRMAN AND RANKING MEMBER FOR THEIR 
LEADERSHIP ON THESE ISSUES . SOME OF THE LEGISLATION WE CRANK OUT OF 
THIS COMMITTEE TENDS TO BE A BIT DRY AND LACKING IN GLAMOR, BUT IT IS 
SO VERY IMPORTANT TO THE VETERANS WHO BENEFIT FROM IT. I AM PROUD TO 
BE INVOLVED IN THESE MATTERS AND I LOOK FORWARD TO CONTINUING A 
PRODUCTIVE SESSION. 
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EMPLOYMENT AND THE COURT OF VETERANS APPEALS, THURSDAY, MAY 23, 
1991, RUSSBU, 418, 9i«0 AH. 

MR. CHAIRMAN! 

It is a pleasure to be here today to receive testimony on 
several pieces of veterans legislation, including! 1) S. 860, a bill 
to improve educational assistance benefits for members of the armed 
forces who served on active duty during the Persian Gulf War? 2) 
S.1G95, the Uniformed Services Employment and Reemployment Rights 
Act? 3) the Court of Veterans Appeals pay raise legislation; and 4) 
5. 1050, legislation to allow the Court of Veterans Appeals to 
accept voluntary services, gifts, and bequests. 

Mr. Chairman, I would like to commend you and the ranking 
minority member, Senator Specter, for scheduling this hearing. I 
also want to take this opportunity to extend a warm welcome to the 
distinguished group of witnesses present today. It is good to see 
that Chief Judge Frank Nebeker is with us today* It has been a 
little over two years since the Court of Veterans Appeals was 
established and Judge Nebeker has shown the able leadership 
neccesary to the success of the Court's mission of protecting the 
rights of our veterans. The welfare of veterans has always been a 
matter of utmost concern to me, and I am pleased to hear from each 
of the witnesses this morning. 

Due to the tremendous Federal deficit and the struggle to get 
the budget under control, all Senate committees face the difficult 
task of weighing competing demands for limited Federal resources* At 
the same time, we must remain committed to providing the best of 
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care for the brave men and women who have served in the armed 
forces • 

The testmony presented here today will help this committee to 
make well* informed decisions and I want to thank the witnesses for 
the insight they will share with us. 

Mr. Chairman, I must leave to attend another meeting at this 
time* I look forward to reviewing the testimony. 
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May 23, 1991 



Mr. Chairman and Distinguished Members: 

Thank you for the opportunity to present testimony on tha 
uniformed Services Employment and Reemployment Rights Act. I 
certainly support the committee's effort and recognise your 
commitment toward strengthening the veterans* reemployment rights 
program through a new Uniformed Services Employment and 
Reemployment Rights Act. 

The citizen soldier is an American tradition. Throughout 
our history, Americans have left their civilian pursuits to 
defend the nation and the principles of liberty and justice we 
cherish. The recent conflict in the Middle East has been no 
exception. Thousands of men and women serving in the National 
Guard and other military reserve components were called to active 
duty to respond to an act of aggression that challenged and 
threatened all who value freedom and rule of law. In addition, 
experienced merchant seamen left other lines of work to staff 
cargo and Navy vessels going to the theater of operations, some 
have cose back, others soon will return. They have and will be 
coming home — returning to their families and to the civilian 
endeavors they interrupted to serve our nation. 




ERIC 



173 



2 



Since 1940, the existing Veterans' Reemployment Rights lew 
has protected employees who leave civilian jobs for voluntary or 
involuntary service in the regular Military forces. Upon 
completion of their military service, they are entitled to return 
to their previous civilian jobs or similar jobs with the precise 
seniority, statue and rate of pay they would have attained if 
they had remained continuously employed* Throughout the years, 
amendments to the law have given Reserve and National Guard 
members the right to leaves of absence from their civilian jobs 
t* participate in military training, and have protected them from 
service-related discharge or discrimination in employment by 
their employers. 

under the Total Force Policy, adopted by the Department of 
Defense in 1973 and recently validated by Operation Desert S<orm, 
our country is more dependent tni»n ever before upon the Reserve 
Components* An essential element of readiness is participation 
in training necessary to maintain and enhance military skills. 
Reserve Component personnel are unlikely to be willing to 
participate in such training unless they can be offered 
reasonable assurances that they will not suffer harm with respect 
to their civilian jobs and careers. For this reason, the 
effective enforcement of reemployment rights is more important 
than ever before* 
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After a three-year effort by a Task Force of interested 
Federal agencies, the Administration proposed a comprehensive 
revision of the Veterans 1 Reemployment Right* statute to secure 
the reemployment rights of servicemember* . The need for this 
revision was magnified during this latest military action when 
large numbers of Reserve and National Guard members were 
activated and some weaknesses in the Veterans 9 Reemployment 
Rights law became more apparent. 

The Administration's proposal, which has been substantially 
adopted by the House of Representatives as H.R. 1578, is designed 
to establish clearly the rights of servicemembers and the 
responsibilities of employers through clear* simple statutory 
language. The Administration* s intent also was to ensure that 
rights under the existing statute and its case law would be 
improved or preserved. In addition, we sought to reduce case 
loads and litigation through more timely resolution of 
differences. 

Wa are very pleased that the Committee's leadership has 
proposed legislation that would accomplish many of these 
improvements, while also retaining and continuing the basic focus 
and rights of the current law. For example, S, 1095, like H.R. 
1578, would: 
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Help class gaps in health insurance coverage, 

Continue to provide similar protections for Federal 

employees and non-Federal employees, 

Eliminate distinctions between categories of military 

training and service, 

Hake the lav sore understandable, 

outlaw employer reprisals for claimants, and 

Assist recruitment and retention of reservists and 

members of the national Guar! to support the Total 

Force Policy through better job protection. 



We are in the process of analyzing the provisions in S. 1095 
and comparing them to the Administration's proposal and the 
House-passed bill, H.R. 1578. We will supply vritten views on 
S. 1095 as soon as possible. 

We cm point out at this time that the Senate ->ill differs 
in sose -^tortant areas from the House bill. The Hovs « bill, 
which we support, provides for up to IS months of insurance 
coverage and th* employee uy be required to pay the entire cost. 
The Ho^se provisiw.i or insurance is similar to the continuation 
of health benefits require*! under the Consolidated Omnibus Budget 
Reconciliati^ Act of 1985 ICOBAA) for terminated employees: 
COBRA requires up to 18 monOs of continued coverage and 
specifies th*t beneficiaries may be required to pay the total 
cost of group coverage plus I percent for administrative costs. 
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We object to the Senate's requirement that all employers provide 
insurance for up to 18 months with the employee's payment not to 
exceed 102 percent of the pr emium required ot other employees. 

Another troublesome provision of the Senate bill requires 
all employers, private sector and the Federal Government, to 
provide annual leave with pay during the employee 'r period of 
absence for military service subject to the policy or practice of 
the employer. It is unclear whether provision of leave is guided 
by the employer's policies with respect to other employees on 
leave of cbsence or furlough, or whether accrual of leave is 
guided by the employer's policy for employees in active work 
status* We support the House bill on tUia issue, which would 
entitle employees absent for service in the uniformed services to 
the same accrual of leave that other employees on furlough or 
leave of absence have. 

S. 1095 would increase direct spending; therefore it is 
subject to the pay-as-you-go requirement of the Omnibus Budget 
Reconciliation Act of 1990 (OBRA) - offsets to the direct 
spending must be included as required by OBRA. The 0MB is 
working on an estimate of the direct spending impact of the bill. 

We have some other suggestions for changes to the bill which 
can provide further improvements. H.R. 157S, which the 
Administration supports, applies vrr protections to all seven 
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uniformed services, which include the five Armed Forces plus the 
Public Health Service and the commissioned corps of the National 
Oceanic end Atmospheric Administration (NCAA) , 

The House bill also covers the Merchant Marine Service "when 
deemed necessary by the Secretary of Defense in the interests of 
national defense,* During Operation Desert Shield/Storm, the 
Nation called upon experienced seamen to leave their jobs in 
other lines of work to operate vessels carrying military cargo to 
th? Permian Gulf area. The Department of Defense and the 
Department of Transportation have informed us that according 
reemployment rights to such persons would be very helpful in 
ensuring their availability if they are needed again. 

We would also point out that s. 1095 omits the House-passed 
provision authorising the President to designate any other 
category of persons a "uniformed service" during time of war or 
national emergency. During world War XI, particularly, some 
persons (e.g., women's Air Service Pilots) who were considered 
civilians performed important, arduous, and dangerous service 
under military-like conditions. It is important that the 
President have the authority to address these situations as they 
arise without having to ask Congress for special legislation. 

Another area of concern involves pensions. The language of 
S. 1095 needs some clarification in this area. Without change 
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the pans ion language could lead to unintended results with regard 
to the crediting *f service for benefit accrual purposes under 
those plans where contributions are related to current services. 
Employer contributions to "defined contribution* plans are 
commonly set as a percentage of pay. Requiring crediting of 
service for benefit accrual purposes vould have no real meaning 
in this context and could lead to confusion in interpretation* 

In addition, the intelligence community agencies have some 
concerns regarding the enforcement procedures involving their 
employees. The Administration will submit language to resolve 
this concern. 

There also is a section in the proposed Senate bill which 
requires the Department, through my office, to undertake an 
outreach or public information campaign to inform veterans of 
their reemployment rights. Such a requirement is an unnecessary 
repetition of a vigorous f on-going public information campaign 
that the Secretary initiated several months ago and that has 
already exceeded our expectations in terms of its success. These 
efforts ir^lude national radio and television Public Service 
Announcements featuring Secretary of tabor Lynn Martin and 
General Colin Powell, as well as flyers, fact sheets and the 
establishment of a toll-free hotline for veterans" reemployment 
rights information. (1-8O0-442-2VET. ) This statutory 
requirement would add little to efforts already undertaken but 
could negatively impact on our abilities to undertake other 
needed activities. 

In conclusion, we look forward to working with the Committee 
to clarify and simplify the current veterans' reemployment rights 
statute and to resolve the issues I have addressed. 
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Mr» Chairman and Members of the Committee. 

1 am very pleased to appear beiorw you today to discuss the 
proposed legislation which would a*tfcr*d Chapter 43 to Title 38 of 
the United States Code, lnvolVi*Hi reemployment rights of military 
veterans. As you have requested/ I will also cessment on S. 868, 
a bill to improve educational assistance benefits for members of 
the Armed Forces who w*jre called to activa duty in support of the 
Persian Gulf conflict. 

The fundamental rAght protected by the provisions of Chapter 
43 is the right of reinstatement to employment following military 
service, including protec 4 ivn of seniority, status, and rate of 
pay. Statutory employment protections for members of the Armed 
Forces were firsi enacted just prior to tT>e Second World War. 
Provisions ex tending employment pi ejections to cover training in 
the Reserve components were added in 1051. Other important 
provisions affecting P.e^ervists we*e 33ded in 1960. In 1968/ 
additional protection was adopted which prohibits discharge 
from employment or denial of promotion or other incidents of 
employment, because of an individual's membership in this Reserve 
components. An important provis on prohibiting discrimination 
against Reservists in th>3 hiring process were added in 1986. 

These statutory provisions are of immense importance to 
the Department of Defense generally and to the members of the 
uniformed services in particular. They are especially important 
to members of the National Guard and federal Reserve forces. 
Over 80 percent of the enlisted members of the Selected Reserve 
and nearly 90 percent of the officers are employed in the 
civilian sector. Whatever incentives may be put in place to 
encourage recruitment *mct retention in the Reserve components, 
the incentives are almost certain to be inadequate if Reservists 
are not confident that their military service wi*l not resvl^ in 
the loss of their full-time civilian employment. 

The progressive piecemeal changes which have been made to 
the current veterans' Reemployment Rights statute, changing 
circumstances and requirements associated with military duty, 
and new laws and practices covering pension plans and health 
benefits, have mode the current statute complex and difficult to 
interpret. To the extent that ambiguities exist, they have 
potentially serious consequences with respect to the basic right 
provided by the statute reinstatement to previous employment 
following military service. Indeed, on February IS, 1991, the 
U.S. Supreme Court agreed to consider a case Involving the 
reemployment rights of a Reservist because of an ambigiity in 
the current statute. The isuue in question has been decided 
differently by the federal circuit courts of appeals. 
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As a former Assistant United states Attorney, I have had 
first-hand experience in representing the government in cases 
where ambiguities of law raise doubt* about the intent of 
Congress* Consequently , I believe that a revision to the current 
statute is required to ensure that we can continue to meet the 
original intent of Congress in establishing reemployment rights 
for veterans — i.e./ the elimination of disincentives to 
military service caused by a fear of loss of civilian employment 
opportunities « 

Recognising that progressive changes in the statute coupled 
with changing circumstances of military duty have resulted in a 
lav which needs comprehensive revision, an Interagency Committee 
was formed in 1987 to review the current law and to recommend 
legislative changes. Representatives from the Departments of 
Defense, Labor, Justice, and veterans Affairs joined in the 
effort. The proposed legislation which is the product of the 
Interagency Committee has received a detailed review within the 
Administration. The result of this extended and concentrated 
effort is the proposed "Uniformed Services Employment Rights Act 
of 1991, * which was forwarded to the Congress this March. 

last week h.r. 1578, which encompasses the essence of the 
Administration's proposal, was passed unanimously by the House of 
Representatives- We have also reviewed S. 1095, the bill which 
you introduced last week to clarify and improve the veteran's 
Reemployment Rights law. While S. 1095 differs in format from 
the Administration's proposal, it is not, in our view, at 
variance with the Administration's proposal on most important 
matters of substance. There are a number of technical issues 
which wa believe should be addressed in furtherance of the 
most effective and efficient operation of the law, however. I 
would ask that we be allowed to provide these technical concerns 
for the record. 

It is important to note that the proposed legislation would 
apply to members of all seven uniformed Services who return to 
civilian life after military duty or training, not just 
Reservists. We believe it important that all seven uniformed 
Services be covered by the statute and that there be stand-by 
provisions to provide employment protections to the Merchant 
Marine in certain emergency situations. I have been informed by 
the Department of Labor, however, that the great majority of the 
cases which it handles involve Reservists. Moreover, the cases 
involving Reservists are among the most complex. 

In considering these matters. Congress has concluded that 
"the support of employers and supervisors in granting employees a 
leave of absence from their jobs to participate in military 
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training without detriment to earned vacation time, promotions, 
and job benefits is essential to the maintenance of a strong 
Guard and Reserve force." X agree. The Department of Defense 
also subscribes to the view of Congress that enthusiastic 
voluntary cooperation and support from employers is critical to 
successful Reserve programs, but that statutory protections and 
an enforcement mechanism form a necessary foundation for this 
cooperation. 

It was fcr the purpose of fostering cooperation, 
understanding and voluntary support by employers of their 
employee-Reservist that the National Committee for Employer 
Support of the Guar £ and Reserve, an agency within my office, was 
originally established. Through effective communication of the 
role and importance of Reserve forces within the Total Force, we 
believe that we can gain the support of employers in establishing 
personnel policies and practices that will encourage, or at least 
not obstruct participation by their employees in Reserve 
programs . 

The National Committee is a grass roots organization which 
supports state- level Employer Support Ccstmittees, involving over 
3,700 volunteers who are influential members of local business, 
labor, and professional communities in all fifty states, the 
District of Columbia, Puerto Rico, the Virgin islands, Guam and 
Sal pan. The National Committee develops public information 
programs, including television and radio spots which are directed 
at employers, supervisors and the public to Increase the 
understanding of the role of National Guardsmen and Reservists in 
the Total Force and the importance of military training time. 
The Committee establishes contacts with professional, business 
and labor associations and seeks to obtain official statements of 
support from associations and their member firms. 

The National Committee also works to foster understanding of 
th« legal rights and obligations of both citizen-soldiers and 
tr>jir employers. During Operations DESERT SHIELD/STORM, 
additional telephone banks and a 24-hour telephone watch were 
established to answer a wide range of questions from both 
Reservists <*nd employers. Volunteer civilian members of the 
National Committee in the individual states were asked to visit 
mobilization sites to answer questions about employer- related 
matters. Difficult or complex questions were referred to 
representatives of the Department of Labor. 

The great majority of employers want to do what is right and 
are supportive of their employee-Reservists who join and serve in 
the Armed Forces. During Operations DESERT SHIELD/STORM, many 
employers have gone far beyond what the low requires in support 
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of their employee-Reservists who have been activated. The 
proposed statute which we are discussing this morning would serve 
as an Important reference point for such support. 

Per* it me to briefly outline what I believe to be some of 
the most important features of our proposal. First it would 
eliminate distinctions in the protections offered under the law 
based on categories of pers on s or types of duty. Many of the 
existing distinction are no longer warranted, nor are they 
relevant to the employment relationship. Under existing law, 
for example, those persons who enter active duty for a period of 
less than four years have 90 days within which to apply for 
reinstatement with their former employer. Reservists entering 
training duty (other than Initial active duty for training in 
excess of 12 consecutive weeks), must report for work at the next 
scheduled work period after their return. Those who perform 
initial active duty in ex cays of 12 weeks or are ordered to 
active duty under section 673b of Title 10, United States Code, 
for any period of time, have 31 days within which to apply for 
reemployment . 

These distinctions are unlikely to be of concern to 
employers. The most significant factor to an employer is the 
length of time the employee is absent. Under the proposed 
revision, the time period which the returning servicemember will 
have in which to report to his or her preservlce employer will 
depend upon the duration of the service or training. For 
example, a member whose service was for fewer than 31 days will 
be required to report to work on the first day after completion 
of the service. If the service was 181 days or more, the member 
will have up to 90 days to request reemployment and report for 
work. This will be easier to understand and apply. 

Second, the proposed legislation would clear up existing 
confusion on the length of military training that is protected. 
The current statute protects the employment of Reservists who 
perform military training duty but it does not expressly address 
the timing, frequency or duration of the training. The federal 
courts of appeals are divided on the proper interpretation of the 
law on this point. It is self evident that a Reservist must know 
with certainty when he or she complies with orders to military 
training duty that the legitimacy of the orders with respect to 
the timing, frequency or duration of training will not be 
questioned. The legislation proposed by the Administration, and 
in slightly different form that passed by the House of 
Representatives, would eliminate the confusion on this point. 
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A third important feature of the proposed legislation would 
be its clarification of the existing coverage of federal 
employees. The amendments to Title 38 of the United States Code 
would reiterate that the reemployment obligation applies to the 
federal govern sent just as it applies to any other employer. The 
Administration proposal would add a new Chapter 92 to Title 5 of 
the Code. The proposed new chapter would make it clear that the 
federal government should be a model employer with respect to the 
purposes and policies set out in the employment rights law for 
members of the uniformed services. It would also clarify 
appellate procedures under which federal employees could seek to 
enforce reemployment rights if a federal agency were to fail or 
refuse to comply with it obligations under the law. In this 
respect, we believe that representation of Federal employees by 
the Office of Special Counsel (OSC) should be limited to the 
Merit Systems Protection Board Representation of Federal 
employees by the OSC in Federal Courts, in section 4333(e) of 
S. 1095 is not, in our view, warranted. 

The final feature of the proposed legislation which I want 
to note here is Its treatment of health and pension benefits. 
The importance of these benefits has greatly increased since the 
last major revision to the Veterans* Reemployment Rights statute. 
During this period of time, other federal laws, such as the 
Employee Retirement Income Security Act { ERISA) and the 
Consolidated Omnibus Budget Reconciliation Act (COBRA) , have been 
enacted. The proposed legislation would set out clear and 
reasonable rules relating to these benefits which are fair and 
consistent with other legislation in the benefits area. It would 
also ensure that National Guardsmen and Reservists do not lose 
health or life insurance benefits, for themselves or their 
dependents, because of the performance of short tours of training 
duty. The provisions of the legislation which relate 
to health benefits would, in my judgment, effectively complement 
those provisions relating to health insurance reinstatement 
upon reemployment that were included in the Soldiers' and 
Sailors' Civil Relief Act Amendments of 1991 which was enacted 
on March IS. 

There are many other positive features of the legislation 
which we have proposed and which you are considering today. As I 
Indicated earlier, I believe the bill which you introduced last 
week is consistent in intent and generally consistent in 
substance, Mr. Chairman, with the proposal submitted by the 
Administration. I believe the provisions of this legislation 
will provide important protections not only for the thousands of 



5 



ERIC IBS 



185 



National Guardsmen and Reservists who have served during 
Operations DESERT SHIELD/STORM, but also for those citizen- 
soldiers, sailors, Marines, airmen, and coast guardsmen who will 
continue to be a critically important part of the Total Force in 
the future. 

Finally, Nr. Chairman, and with reference to all members of 
the Aimed Forces who served in support of the conflict in the 
Persian Gulf, X believe that the provisions of S, 868 which you 
have Introduced would add important protection with respect to 
unanticipated consequences of military service on educational 
assistance benefits. Z would offer only two suggestions in the 
interest of perfecting this proposal. First, X believe that its 
provisions should include all members ordered to active duty in 
support of Operations DESERT SHIELD/STOrm. This would then 
Include members of the Individual Ready Reserve and Retired 
members within the provisions of the bill. Secondly, 1 would 
recommend that the provisions of Section 2 of the bill, with 
respect to the delimiting date, be modified* We would suggest 
that it provide that a member whose eligibility for educational 
assistance under the provision of Chapter 30 of Title 10, United 
States Code, is affected as the result of the member's active 
service in support of the Persian Gulf conflict, be granted an 
additional period of eligibility equal to the length of such 
service, if needed. This approach, while accomplishing the 
objective you intend, would preclude the imposition of an 
additional administrative burden on the Selected Reserve 
educational assistance program which is already overburdened. 
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Mr. Chairman and Members of the Committee: 

We appreciate the opportunity to provide our views on 
S. 1095/ the 'Uniformed Services Employment and Reemployment 
Rights Act of 1991," which would amend Chapter 43 of Title 38, 
United States Code (Veterans Reemployment Rights) . We welcome 
the Committee's interest in this important area, which is 
especially timely in light of the recent successful efforts of 
our military farces in the Persian Gulf. 

As you kiow, the Administration submitted to the Congress, 
in March 1991, a bill to amend the Veterans Reemployment Rights 
(*VRR*) statute. And, on May 14 , 1991, the House of 
Representatives passed its own version of that hill, h.R* 1578, 
the 'Uniformed Services Employment and Reemployment Rights Act of 
1991,* Although different in some relatively minor respects, 
H.R. 1578 closely resembles the Administration's bill, which the 
Department of justice fully supports. 

The present VRR statute (38 U,£ \ §§ 2021-2026) was first 
enacted shortly befori World war II and has been amended many 
times over the years. The fundamental right provided by the law 
for veterans, reservists, and National Guard members is the right 
to reinstatement to their former positions / as if they had never 
left, following completion of active duty military service or 
training. 

The Department of Justice and our United states Attorneys, 
together with the Department of Labor, have been closely involved 
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with the implementation of VBR rights since, if disputes with 
private sector employers cannot be amicably resolved (and, by 
far, most of them are), the statute gives a right to the service 
member to have the Department of Justice represent him or her in 
a court action against the employer. 

Problems have arisen with the implementation of the current 
statute, particularly in the area of reemployment rights for 
reservists, since our military has increasingly relied upon the 
use of reservists in recent years. Years ago, reservists and 
National Guard members usually performed their training on 
weekends and at two-week summer camps. Now, they are often 
required to spend several months or years in training and, as in 
Operation Desert storm, may be called up for extended period- of 
active duty service. 

Jn some cases, employers have object ed to extended absences 
for reservists and guard members. A good example of this is a 
recent case involving a request by *Sky* King, a sergeant major 
in the Alabama National Guard, for a three-year leave of absence 
from his employer to become the State Command Sergeant Major, a 
full-time position requiring a three-year commitment. The United 
States Court of Appeals for the Eleventh Circuit held that a 
three-year leave of absence is unreasonable and that the 

employer had no obligation under the VRR statute to grant such a 
leave request, ftin ci v. St, Vincent's Hospit al, 901 F.2d 1068 
(11th Cir, 1990), cert , granted, 59 u.S.L.W. 3545 (U.S. Feb. 19, 

1991) (NO. 90-889) . 

- 2 - 
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Other courts have also applied a 'reasonableness* test to 
determine whether a leave of absence requested by a reservist or 
guard member is allowable, £eg, e.g, . Gulf Stat es Paper Corp. v. 
Inararc . 811 F.2d 1464 (llth Cir. 19B7); Lee v. city of Pensacola, 
634 F.2d 886 (5th Cir, 1981) . fttf.-ftM SalKho^st v. TUgtmPP, B97 
T.2& 1282 (4th Cir. 1990). 

At our request, the Supreme Court granted cer tiorari to hear 
the King case. We believe the case was wrongly decided since, in 
our view, under the existing VRR statute, courts should not 
impose their own concepts of "reasonableness* on the length of 
leaves of absence which military necessity may require for 
reservists and guard members. Cases such as the King case and 
others, however, have highlighted features in the existing VRK 
statute that are not well-adapted to the modern "total force 
policy,* which is dependent upon the reserve components, 
including the National Guard, for essential military readiness. 

In recognition of the need to modernize the existing TOR 
statute, an interagency Task Force was formed in 1987 to review 
the current law ar * recommend changes which would preserve 
and maintain the ba. rignts of the existing statute, but which 
would clarify, strengthen, and modernize the law. The 
Departments of Defense, Labor, Justice, and Veterans Affairs, 
and other interested agencies participated xn the effort* The 
Administration's bill is the product of this effort. We believe 
that the bill would help avoid litigation where possible or, et 
least, make such litigation less expensive and time-consuming for 
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veterans and employers alike, we also believe that passage of an 
updated and modernized vrr bill would significantly aid our 
representation of veterans in court vhen that becomes necessary. 

Many of the provisions of the Administration's bill are 
included in s. 1095, which we largely agree with and believe 
wou35 reduce and simplify litigation of VRR cases. We do, 
however, have certain objections to s. 1095 in its present form 
which are important to point out to the Committee. 

First, we object to section 4333(e) , which provides that 
federal employees may be represented by the Office of special 
counsel {^OSC*) before both the Merit Systems Protection Board 
("MSPB*) and the federal courts in appeals frora MSPB decisions. 
The proposal for OSC representation of federal employees would 
create a serious conflict of interest for osc attorneys because 
their ecployer — the executive branch — would be the defendant 
in the suit. Moreover, the osc representation of the employee 
could create the constitutionally troubling impression that the 
executive branch was taking inconsistent positions before an 
Article in tribunal. There is no comparable provision in the 
law providing for OSC representation of federal employees in any 
other type of case* While the OSC has authority, under 5 U.S.C. 
§ 1212, to prosecute actions before the MSPB against federal 
agencies and individual federal employees engaging in prohibited 
personnel practices, those actions are brought in the name of the 
OSC f not in the name of aggrieved employees. OSC's role in such 
cases is prosecutorial; it institutes MSPB actions to enforce the 
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law, but does not act as attorney for the aggrieved individuals. 
And the OSC has no right of appeal to the federal court* from an 
adverse board decision in such cases. Although the aggrieved 
employee may appeal from the board's decision, he must do so pro 
as or retain private counsel. 

While we fully support the notion that the Federal 
Government ahould be a model employer with respect to VRR rights, 
federal employees are adequately protected by section 2029 of the 
Administration's bill (which provides for OSC representation 
before the MSPB, but not before the federal courts), and also by 
the general obligation of federal agencies to cooperate with each 
other in complying with Congressional mandates. The Executive 
Branch has been very successful in resolving the complaints of 
its employees • We understand that, over the past decade, only a 
handful of VRR cases have been brought before the MSPB under the 
existing procedures set forth at 5 C.F,R. § 353, We should also 
note that section 2043 of H,R. 1578 is consistent with section 
2029 of the Administration's bill. It provides for OSC 
representation of federal employees in actions before the MSPB, 
but not before the federal courts. We urge deletion of section 
4333(e) of S. 1095. The Committee should adopt the 
Administration's proposal with respect to the representation of 
federal employees claiming entitlement to VRR benefits. 

Second, S. 1095, an sections 4333(c)(4) and 4334(c)(2)(B), 
authorizes the MSPB and the district courts, respectively, to 
award attorney fees (and ^ther litigation expenses) to prevailing 
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employees, ha do not believe that these fee provisions are 
necessary, since federal representation would be available, at no 
cost, to employees with meritorious cases. In addition, such fee 
provisions may encourage litigation that could otherwise be 
avoided. Aggrieved employees may choose to retain private 
counsel and institute lawsuits* rather than seek the assistance 
of the Department of Labor, which has historically had a high 
rate of success in resolving these disputes amicably and 
obtaining voluntary compliance with the law. 

We should also note that section 4333(c)(4) authorizes the 
MSPB to award attorney fees to a federal employee whether he is 
represented by the OSC or private counsel, while section 
4334(c)(2)(B) authorizes the district courts to award fees only 
when the employee is represented by private counsel, and not when 
represented by the Department of Justice. This appears 
inconsistent. 

Third, we urge the Committee to adopt section 2022(a) of the 

Administration's bill. That provision states that: 

The provisions of this chapter are intended to 
be liberally construed in favor of persons with 
entitlements under this chapter and to be 
interpreted according to their plain and common 
meaning, except as specifically provided herein. 

This language is intended to codify the statement of the Supreme 

Court that the VRR statute should be 'liberally construed for the 

benefit of those who left private life to serve their country.* 

rishgold Vr Sullivan DrvdocK and Repair Corp t , 328 U.S. 275, 285 

(1946). Section 2022(a) of the Administration's bill 
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appropriately reflects the view of the courts that VRR 
legislation should be construed in favor of veterans. This 
provision should be included in the Committee's bill, as it will 
undoubtedly assist us when litigation is necessary. 

Finally, we also urge the Committee to adopt the definition 
of "uniformed services* set forth in section 2023(11) of the 
Administration's bill and in section 2023(12) of H*R« 1578. The 
definition of "uniformed services' contained in S. 1095 at 
section 4303(9) is significantly narrower than that set out in 
the Administration's bill. Section 4303(9), for example, does 
not include the Merchant Marine or the commissioned corps of the 
National Oceanic and Atmospheric Administration, and it does not 
provide for the inclusion of other categories of persons as 
designated by the president in time of war or national emergency. 

Thank you for this opportunity to present our views. 
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STATEMENT OF 
HONORABLE CONSTANCE BERRY NEWMAN 
DIRECTOR, OFFICE OF PERSONNEL MANAGEMENT 



bftfor* thm 



COMMITTEE ON VETERANS' AFFAIRS 
UNITED STATES SENATE 



at a hearing on 



S. 1095, TO AMEND TOE VETERANS REEMPLOYMENT 
RIGHTS LAW 



MR. CHAIRMAN AND MEMBERS OF THE COMMITTEE: 

THANK YOU FOR INVITING ME TO JOIN YOU TODAY TO DISCUSS 
S. 1095, THE M UNIFORMED SERVICES EMPLOYMENT AND REEMPLOYMENT 
RIGHTS ACT OF 1991." 

S, 1095 WOULD REVISE AND RESTRUCTURE THE 30-YEAR-OLD 
VETERANS' REEMPLOYMENT RIGHTS (VRR) LAW WHICH PROTECTS 
EMPLOYMENT INTERESTS WHEN A CIVILIAN IS ABSENT TO PERFORM 
ACTIVE MILITARY DUTY OR TRAINING, AS COULD BE EXPECTED WITH 
AMY LONG-STANDING LAW, VRR PROVISIONS HAVE BEEN AMENDED 
REPEATEDLY OVER THE YEARS AND HAVE BEEN SUBJECT TO NUMEROUS 
JUDICIAL INTERPRETATIONS , SO THAT THEY HAVE BECOME DIFFICULT 
AND CUMBERSOME TO ADMINISTER, ESSENTIALLY , S. 1095 PROPOSES 
A COMPREHENSIVE REFORM OF THE VRR LAM TO I ESTABLISH UNIFORM 
DEFINITIONS OF RIGHTS AND BENEFITS, SIMPLIFY THE DETERMINA- 
TION OF ELIGIBILITY AND ENTITLEMENTS, AND CLARIFY AND IMPROVE 
PROCEDURES FOR ENSURING TIMELY COMPLIANCE WITH THE LAW, 
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EARLY THIS YEAR, THE DEPARTMENT OF LABOR TRANSMITTED A LEGIS- 
LATIVE PROPOSAL TO CONGRESS WITH THE SIMILAR PURPOSE OF 
STRENGTHENING AND CLARIFYING STATUTORY EMPLOYMENT PROTECTIONS 
FOR VETERANS. ON MAY 14th, THE HOUSE PASSED H.R. 1U78, WHICH 
SHARES THE PURPOSE OF S. 1095. THE ADMINISTRATION EXPRESSED 
STRONG SUPPORT FOR PASSAGE OF H.R. 1578. 

OPM STRONGLY SUPPORTS EFFORTS TO MAKE THE STATUTORY EMPLOY- 
MENT PROTECTIONS FOR VETERANS AND RESERVISTS STRONGER AND 
CLEARER. I KILL GENERALLY DEFER TO THE DEPARTMENT OF LABOR 
FOR A FULLER ANALYSIS OF THE DETAILS OF, AND THE DIFFERENCES 
BETWEEN, THE SENATE AND HOUSE PROPOSALS FOR AMENDING THE VRR 
LAW* 

I WOULD NOTE A SERIOUS CONCERN WITH SEVERAL PROVISIONS OF 
S. 1095 RELATED TO CIVILIAN EMPLOYEE FRINGE BENEFIT 
PROTECTIONS DURING ABSENCES FOR ACTIVE MILITARY DUTY THAT GO 
BEYOND PRESENT FEDERAL PERSONNEL LAWS* IN THE AREAS OF 
HEALTH AND LIFE INSURANCE, FOR EXAMPLE, THE BILL WOULD 
REQUIRE CONTINUATION OF FEDERAL EMPLOYEES HEALTH AND LIFE 
INSURANCE COVERAGE, WITH GOVERNMENT CONTRIBUTION, FOR IS 
MONTHS IN LIEU OF THE 12 MONTHS CURRENTLY AVAILABLE TO 
EMPLOYEES ON LEAVE WITHOUT PAY. THE BILL ALSO ENTITLES 
EMPLOYEES TO ACCRUE AND USE ADDITIONAL ANNUAL LEAVE DURING 
ABSENCES FOR MILITARY SERVICE. FINALLY, THE BILL WOULD 
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REDUCE THE DEPOSIT THAT IS NOW REQUIRED FOR MILITARY SERVICE 
CREDIT UNDER THE FEDERAL EMPLOYEES' RETIREMENT SYSTEM. 

S. 1095 WOULD INCREASE DIRECT SPENDING. THEREFORE, IT IS 
SUBJECT TO THE PAY-AS-YOU-GO REQUIREMENT OF THE OMNIBUS 
BUDGET RECONCILIATION ACT OF 1990* OFFSETS TO THE DIRECT 
SPENDING MUST BE INCLUDED AS REWIRED BY THAT ACT. OMB IS 
WORKING ON AN ESTIMATE OF THE DIRECT SPENDING IMPACT OF TOE 
BILL* 

THE FEDERAL GOVERNMENT, AS AN EMPLOYER, HAS A LONG-STANDING 
TRADITION OF SUPPORT TO AND ENCOURAGEMENT OF EMPLOYEES IN OUR 
RESERVE SYSTEM AND HAS A REPUTATION FOR ALREADY OFFERING 
CONSIDERABLY MORE BENEFITS TO RESERVISTS THAN MANY EMPLOYERS* 

AS YOU KNOW, EMPLOYEES ARE ENTITLED TO BE REEMPLOYED IN THE 
POSITION THEY LEFT, OR AN EQUIVALENT POSITION IN THE AGENCY. 
THEY RETAIN ALL THE RIGHTS AND BENEFITS WHEN THEY RETURN THAT 
THEY WOULD HAVE HAD IF THEY HAD NEVER LEFT. 

TO ENSURE THAT THESE RIGHTS ARE PROVIDED, THE MERIT SYSTEMS 
PROTECTION BOARD (MSPB) EXERCISES THE RESPONSIBILITIES OF 
THE FORMER CIVIL SERVICE COMMISSION TO HEAR ANY APPEALS 
ARISING FROM EMPLOYEES WHO FEEL THAT THEY HAVE NOT RECEIVED 
ANY OF THE RIGHTS PROVIDED BY LAW. HISTORICALLY, VERY FEW 
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APPEALS HAVE ARISEN, AND THOSE THAT HAVE ARE ALMOST ALWAYS 
THE RESULT OF MISUNDERSTANDING RATHER THAN MALICE. THE SHALL 
NUMBER OF CASES IS QUITE SIGNIFICANT, GIVEN THE FACT THAT 
FEDERAL EMPLOYEES MAKE UP A VERY URGE PORTION OF THE 
RESERVES—AN ESTIMATED 10 PERCENT. 

OPM DOES HAVE A ROLE IN HELPING FEDERAL AGENCIES UNDERSTAND 
THEIR OBLIGATIONS TO EMPLOYEES RETURNING FROM MILITARY DUTY, 
AND IN INFORMING EMPLOYEES OF THEIR RIGHTS. WE HAVE 
EXTENSIVELY REVISED, UPDATED, AND CLARIFIED OUR INFORMATIONAL 
MATERIALS IN THIS AREA IN THE LAST SEVERAL YEARS. 

IN RESPONSE TO THE MASSIVE DEPLOYMENT OF RESERVISTS TO THE 
PERSIAN GULF, OPM HAS INCREASED OUR COMMITMENT TO ENSURING 
THAT THE FEDERAL GOVERNMENT FUNCTIONS AS A MODEL EMPLOYER 
WITH RESPECT TO VETERANS' EMPLOYMENT PROTECTIONS. THIS 
COMMITMENT HAS EXCEEDED THE USUAL REQUIREMENTS OF VRR LAW IN 
SEVERAL RESPECTS. 

FOLLOWING THE PRESIDENT'S DECISION ON AUGUST 22, 1990, TO 
CALL CERTAIN MEMBERS OF THE ARMED FORCES RESERVES TO ACTIVE 
DUTY, OPM ISSUED A GOVERNMENTWIDE MEMORANDUM TO REMIND AGEN- 
CIES OF THEIR VRR OBLIGATIONS AND URGE a.1 A TO MAKE CERTAIN 
THAT AFFECTED EMPLOYEES WERE REASSURED ABOUT THEIR EMPLOYMENT 
PROTECTIONS BEFORE THEY LEFT FOR MILITARY DUTY. 




ERIC 



198 



-5- 

OPM URGED AGENCIES TO RETAIN ABSENT RESERVISTS IN THEIR OWN 
POSITIONS ON THE AGENCY ROLLS iTHER THAW SEPARATE THEM WITH 
REEMPLOYMENT RIGHTS. THIS ALLOWS THE EMPLOYEES TO CONTINUE 
TO RECEIVE PAY FOR THE DURATION OF THEIR MILITARY OR ANNUAL 
LEAVE* AND THEY PRESERVE THEIR FEDERAL EMPLOYEE HEALTH AND 
LIFE INSURANCE ELIGIBILITY FOR UP TO THE FULL YEAR PERMITTED 
BY APPLICABLE LAWS FOR EMPLOYEES ON LEAVE WITHOUT PAY. 

FURTHER, OPM ISSUED INTERIM REGULATIONS THAT WAIVED THE 
EMPLOYEE SHARE OF FEDERAL EMPLOYEES HEALTH BENEFITS PREMIUMS 
FOR EMPLOYEES WHILE THEY ARE ON MILITARY DUTY IN SUPPORT OF 
OPERATION DESERT SHIELD AND DESERT STORM* 

WHEN THE PERSIAN GULF CONFLICT CLAIMED THE FIRST AMERICAN 
CASUALTIES i OPM ESTABLISHED SPECIAL PROCEDURES TO EXPEDITE 
PROCESSING OF SURVIVOR BENEFITS FOR THE FAMILIES OF ANY 
FEDERAL EMPLOYEE WHO MIGHT NOT RETURN. WE ONLY HAD TO EMPLOY 
THESE PROCEDURES IN FOUR CASES, BUT AT LEAST WE WERE ABLE TO 
PROVIDE ESPECIALLY RESPONSIVE SERVICE TO THE FAMILIES OF 
THESE EMPLOYEES. 

IN ADDITION TO OFM'S OWN INITIATIVES TO PROMOTE THE FULLEST 
PROTECTION OF EMPLOYMENT INTERESTS FOR FEDERAL EMPLOYEES 
PARTICIPATING IN THE PERSIAN GULP WAR, WE HAVE ACCORDED HIGH 
PRIORITY TO IMPLEMENTATION OF RECENT PRESIDENTIAL AND CON- 
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CRES SIGNAL INITIATIVES TO PROVIDE SPECIAL RECOGNITION FOR 
VETERANS AS THEY RESUME CIVILIAN LIFE. 

ON MARCH 8 f 1991, PRESIDENT BUSH SENT A MEMORANDUM TO THE 
HEADS OF EXECUTIVE AGENCIES HIGHLIGHTING THE RESPONSIBILITY 
OF CIVILIAN EMPLOYERS TO EASE THE RETURN OF RESERVISTS TO 
CIVILIAN LIFE AND SETTING FORTH SOME APPROPRIATE ACTIONS 
FEDERAL AGENCIES SHOULD TAKE TO SET A NATIONAL EXAMPLE. IN 
ADDITION TO REINFORCING OUR PREVIOUS GUIDANCE CONCERNING 
GUARANTEED RESTORATION TO THE EXACT POSITION AN EMPLOYEE LEFT 
TO ENT£R ACTIVE MILITARY DUTY, THE MEMORANDUM AUTHORIZED FIVE 
DAYS OF PAID ABSENCE WITHOUT CHARGE TO LEAVE FOLLOWING 
RESTORATION TO CIVILIAN EMPLOYMENT. FURTHER, IT DIRECTED OPM 
TO ENSURE THAT FEDERAL EMPLOYMENT OPPORTUNITIES ARE AVAILABLE 
TO THE GREATEST EXTENT POSSIBLE FOR ALL VETERANS AND IN 
PARTICULAR ANY WHO SUFFER SERVICE-RELATED DISABILITY. 

8Y EXECUTIVE ORDER 12754, THE PRESIDENT AUTHORIZED VETERANS 
PREFERENCE FOR PERSONNEL SERVING IN DESERT SHIELD AND DESERT 
STORM OPERATIONS IN SOUTHWEST ASIA ON OR AFTER AUGUST 2, 
1990. MOREOVER, MANY VETERANS WHO ARE NOT FEDERALLY EMPLOYED 
WILL QUA M FY TOR GOVERNMENT APPOINTMENT WITHOUT HAVING TO 
TAKE CIVIL SERVICE EXAMINATIONS UNDER THE EXPANDED VETERANS 
READJUSTMENT APPOINTMENT (VRA) AUTHORITY, ENACTED BY PUBLIC 
LAW 102-16, SIGNED MARCH 22, 1991. 
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WE HA VI PREPARED DETAILED GUIDANCE FOR AGENCIES CONCERNING 
DETERMINATION AND DOCUMENTATION OF VETERANS PREFERENCE 
ELIGIBILITY FOR GULF MAR PARTICIPANTS AND THE NEW VRA 
AUTHORITY AND WE ARE INAUGURATING A GOVERNNENTWIDE NETWORK OF 
OPM CONTACTS TO HANDLE INQUIRIES ON VETERANS BENEFITS. 

HOST RECENTLY , PUBLIC LAW 103*25 DIRECTED OPM TO ISSUE 
REGULATIONS ESTABLISHING A GOVERNMENTS DE RESERVIST LEAVE 
BANE PROGRAM. THIS PROGRAM ALLOWS FEDERAL EMPLOYEES TO 
DONATE A PORTION OF THEIR ANNUAL LEAVE FOR USE BY OTHER 
FEDERAL EMPLOYEES WHEN THEY RETURN TO CIVILIAN SERVICE 
FOLLOWING ACTIVE DUTY IN THE ARMED FORCES DURING THE PERSIAN 
GULF CONFLICT* INTERIM REGULATIONS WERE ISSUED EARLIER THIS 
MONTH AND OPM HAS DISTRIBUTED ADDITIONAL GUIDANCE FOR AGENCY 
USE IN IMPLEMENTING THE PROGRAM. 

OPM IS COMMITTED TO CONTINUING THE FULLEST SUPPORT OF 
VETERANS NOW RETURNING FROM THE GULF. GIVEN THE LARGE NUM- 
BERS OF FEDERAL EMPLOYEES WHO WERE CALLED TO ACTIVE DUTY AND 
THE FACT THAT MANY HOLD KEY POSITIONS IN THEIR AGENCIES, OUR 
EFFORTS TO ENSURE MAXIMUM PROTECTION OF THEIR EMPLOYMENT 
RIGHTS AND BENEFITS HAVE REQUIRED CONSIDERABLE CREATIVE 
PROBLEM-SOLVING ON THE PART OF AGENCIES IN CONTINUING TO 
CARRY OUT THEIR RESPONSIBILITIES. HOWEVER, WE BELIEVE THAT 
OUR CITIZEN/SOLDIERS WHO HAVE SERVED TO PRESERVE FREEDOM IN 
THE PERSIAN GULF DESERVE NO LESS. 

I WOULD BE GLAD TO RESPOND TO ANY QUESTIONS YOU HAVE AT THIS 
TIME. 
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STATEMENT OF 
HONORABLE FRANK Q. NEBEKER 
CHIEF JUDGE, UNITED STATES COURT OF VETERANS APPEALS 

BEF ORE T HE 
COMMITTEE ON VETERANS' AFFAIRS 
UNITED STATES SENATE 
MAY 23, 1991 

MR. CHAIRMAN AND MTHBERS OF TOE COMMITTEE: 

On behalf of the Court, I appreciate this opportunity to 
comment on pending legislation affecting the operations of the 
Court. My comments will focus primarily on section 4 of H.R. 153, 
vhich would authorize the Court to establish judicial discipline 
procedures. I will also briefly address 5, 1050, vhich you were 
kind jnough to introduce on behalf of the court. Before I address 
either s. 1050 or section 4 of H.R* 153, however, permit me to uafce 
two brief preliminary comments, one concerning H.R. 153 in general, 
and one directed to a specific provision* 

First, X can state that the Court endorses all provisions of 
H.R. 153, Second, I would like to comment briefly on section 3 of 
H.R. 153, which establishes a judicial pay structure consistent 
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Other language in proposed subsection (i) anticipates the 
likelihood that gifts or bequests, particularly of books or works 
of art, will be made to this Court as they have to other courts. 
The provision would grant authority to the Court to accept such 
gifts or bequests. The proposed language also parallels language 
in section 604(a) (17), that grants similar authority to the 
Director of the AO. 

I turn now to section 4. section 4 of H.R. 153 would add a 
new subsection (g) to section 4053 of title 38. Subsection (g) 
would authorize the Court to establish procedures consistent with 
those of section 372(c) of title 28 for the filing of complaints 
about alleged conduct of any judge of the Court and for the 
investigation and resolution of such complaints* 1 would like to 
make two points concerning section 4 of H.R« 153. My first point 
is that the Court endorses section 4 because it provides the 
authority necessary for the Court to establish a judicial 
discipline procedure. My second point is that the court believes 
that further statutory amendment is necessary and desirable to 
provide for appeal to judicial entities outside the Court, as is 
permitted with respect to judicial discipline actions of the Claims 
Court under sections 176, 331, and 372(c) of title 28. 

Without the enactment of provisions such as those in section 
4 of H.R. 153, we believe that this Court, as an Article 1 court, 
has no clear authority to establish judicial discipline procedures* 
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Judicial discipline procedures under title 28 clearly apply to the 
judges of the U.S. district courts, the twelve regional circuit 
courts of appeals, and three other courts identified specifically 
in what had been paragraph (17) — now redesignated as paragraph 
(18) — of section 372(c) of title 28 . The three courts are two 
Article III courts — the U.S. Court of Appeals for the Foderal 
Circuit and the U.S. Court of International Trade — and a single 
Article I court — the U.S. Claims court. Paragraph (18) requires 
these courts to "prescribe rules consistent with* the provisions of 
section 372(c). Congress has apparently viewed legislation as the 
appropriate method for the establishment of a judicial complaint 
mechanism for Article III courts and for the Claims Court. Section 
4 of H.R* 153 will provide the required statutory directive to the 
Court of Veterans Appeals. 

Let me state as preface to my second point concerning section 
4 that the Court has no objection to that section as presently 
drafted* The Court is prepared to move forward with its 
implementation. It can be implemented by the Court in a way 
substantially consistent with section 372(c) of title 28, and with 
the removal provisions of section 4053(f) of title 38. 

Section 4053(f)(1) of title 38 currently provides for removal 
of the court's judges by the President only "on grounds of 
misconduct, neglect of duty, or engaging in the practice of law.' 1 
However, the Court notes that, with the exception of review by the 
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President in a removal case, it does not appear that the proposed 
legislation or existing law would authorize any process for 
independent review by an entity outside the court of a Court 
disposition of a complaint* Such review is provided for in section 
372(c) (4)-(lQ) of title 2B for certain courts specifically 
referenced in section 372(c) . Review under these provisions occurs 
in a special committee of a regional judicial council # in the full 
judicial council , and through appeal of the council's action to the 
Judicial conference of the United States by the complainant or 
respondent judge. Because the Court of Veterans Appeals is not 
referenced in section 372(c) of title 28 f independent review of the 
Court's disciplinary actions by a judicial entity outside the Court 
itself does not appear to be available. 

Accordingly, the court favors an amendment to provide for such 
appeal* I am not prepared to recommend such acticn until I Know 
the position of the Judicial Conference of the United States. 
However, providing for an appeal outside the Court itself would 
avoid any perception of partiality or unfairness. 

It may be determined that such legislation requires formal 
action by the Senate Judiciary committee and an amendment to title 
28. In that event, while the process moves forward in the Congress 
regarding consideration of such a title 26 amendment, the Court is 
prepared to implement proposed subsection (g) if it is enacted as 
currently drafted in section 4 of H . R . 153, The Court is reviewing 
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various options for implementation and will be prepared to proceed 
promptly to implement any judicial discipline legislation that is 
enacted. 

In conclusion, I again thank you for this opportunity to 
present the Court *s comments concerning the pending amendments to 
title 38* X want to express my gratitude, and that of all the 
Court's judges, officers, and employees, for this Committee's 
continuing support* We will be happy to answer any questions the 
Committee may have concerning the Court's comments. 
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STATEMENT OF 
D'WAYKB GRAY 
CHIEF BENEFITS DIRECTOR 
DEPARTMENT OF VETERANS AFFAIRS 

BEFORE THE 
COUITTSE CM VETSRAHS AFFAIRS 
OH I TED STATES SEHATE 
HAY 23, 1991 



Mr. Chairman and members of the Committee* 



Thank you for the opportunity to appear before the 
Committee to provide the views of the Department of Veterans 
Affairs (VA) on S. 86B, legislation that you, Mr* Chairman, 
recently introduced to restore certain education benefits lost 
by members of the Armed Forces as a result of their active duty 
service during the Persian Gulf War. I am also pleased to 
relate, as requested, the Department ' s experience as an 
employer in implementing the veterans' reemployment rights 
provisions of chapter 43 of title 38 pertinent to reservists 
and National Guard members who served in connection vith the 
Persian Gulf War. 



ERIC 



211 



208 



2. 

Mr, Chairman, it is unquestionably fitting that we provide 
the relief accorded by S. 868, as described below, so that no 
person who served on active duty during the Persian Gulf War 
loses, by reason of such service, any measure of the 
educational opportunity Intended to be afforded by the 
educational benefits to which such person had established 
entitlement. Consequently, to the extent it affects benefits 
programs within our jurisdiction, we would import this measure. 

However, Mr. Chairman, S- 868 would increase direct 
spending; therefore, it is subject to the pay-as-you-go 
requirement of the Omnibus Budget Reconciliation Act of 1990 
( OBRA ) * No offsets to the direct spending increases are 
provided in the bill. Although the Administration supports the 
substantive provisions of S. 868, I must note that such support 
is contingent upon the inclusion of offsets to the increases to 
direct spending contained in the bill as required by OBRA. The 
Office of Management and Budget' s preliminary scoring estimates 
of this bill are $13 million for Fiscal Tear 1995. 

Section 1 of S. 868 provides for restoration of certain 
education benefit entitlement. It would amend chapters 30, 32, 
and 35 of title 38 and chapter 106 of title 10 to provide that 
any payment of educational assistance under those chapters to a 
member of the Selected Reserve would not be charged against the 
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reservist's entitlement if ho or she had to discontinue pursuit 
of education or training because of being ordered to active 
duty under section 672(a), (d), or <g), 673, or 671b of 
title 10 in connection with the Persian Gulf ear. The 
provision would apply only to course pursuit for which the 
individual did not receive credit or lost training time toward 
couplet ion of the approved educational, professional # or 
vocational objective* 

The same section also would restore entitlement for members 
of the Armed Forces who had to discontinue course pursuit while 
on active duty as a result of being ordered, in connection with 
such War, to a new duty location or assignment or to perform an 
increased amount of work. 

In addition, to effect the restoration of entitlement with 
respect to the chapter 32 contributory GI Bill (VEAP), the 
Department of Defense would restore, by deposit to the VEAP 
Puiid on behalf of the participant, an amount equal to the 
entire amount of the payment made to the participant for the 
uncompleted course* 

As previously indicated, we support the concept of this 
restoration. Among the sacrifices made by our young men and 
women in the Armed Forces who served on active duty during the 
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Persian Gulf hostilities was the disruption to their 
•durational pursuit. Clearly, it WwwM be neither fair nor 
prudent for the Government to allow such a disruption to causa 
a forfeiture of any portion of an individual's earned education 
benefits. Thus, except to the extent applicable to the chapter 
32 and chapter 106 programs, on which we defer to the views of 
the Defense Department, we favor the enactment of this 
provision. 

section 2 of S . 668 amends title 10 to provide that a 
reservist called to active duty under section 672(a), (d), or 
(g), 673 or 673b of that title in connection with the Persian 
Gulf War would have that period of active duty excluded from 
his or her 10-year delimiting date. Further, such service 
would not be considered a separation from the Selected Reserve 
for delimiting date determination purposes. 

Chapter 106 currently provides that educational assistance 
must be used within 10 years of the date on which the 
Individual first became entitled or the date of separation from 
the Selected Reserve, whichever first occurs. Thus, the 
proposed amendment would replace the time lost from educational 
pursuit so as not to penalize the reservist who responded to 
the Country's call to active service as a result of Desert 
Shield/Storm operations. 
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VA fully supports the Defense Department ' s position that 
the period of on eligible Selected Reservist's active duty in 
connection with the Persian Gulf War should be excluded from 
his or her 10-year delimiting date under the chapter 106 
Montgomery CI Bill program if necessary to insure the 
reservist's education benefits are not adversely affected by 
such service* 

»r. Chairman, before turning to VA's experience as on 
employer of reservists and National Guard members, I would 
first like to tell you how proud we in VA are of all of our 
employees who serve in the Armed Forces Reserves and with 
National Guard units. Hore than 3,500 VA employees were called 
to active duty in connection with the Persian Gulf War and thus 
far almost half have returned to their positions. 

VA's experience with restoring employees to our employment 
rolls after their discharge from active duty military service 
has been very positive. They return to their civilian 
positions with renewed confidence and a desire to undertake 
more challenging tasks. Generally, employees going on active 
duty for 1 year or longer axe separated from the Department and 
advised of their restoration rights. Zt is our policy to 
strive to restore returning employees whenever possible to the 
same positions in the facility where they last worked prior to 
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their call to military service. If this is not possible, we 
place them in a position of comparable salary and status for 
which they are qualified. 

In all ware there are casualties, and some VA employees Ho 
receive injuries* In the event that an employee applies for 
restoration but is no longer physically able to perform all of 
the duties of the position, we are committed to restoring that 
employee to the best available position for which he or she is 
qualified. 

VA supports employee participation in the Armed Forces 
Reserves and National Guard units and lives up to the 
requirements of chapter 4 3 of title 38 of the United States 
Code. I encourage all employers, both private and public 
sector, to permit their employees to continue to serve their 
Country through service in the Armed Forces Reserves or the 
National Guard- 

Mr. Chairman, this concludes my testimony. I will be 
pleased to respond to any questions you or the members of the 
Committee may have. 
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June 23. 1991 

Honorable Alan Cranston. Chairman 
Senate Committee on Veterans' Affairs 
414 Senate Russell Building 
Washington, D.C 205 10 

Dear Mr. Chairman: 



Thank you for your courteous and attentive consideration of mv 
22 »o your Committee on May 23. 1991. on veterans re^ploymeni 
£usUrtton , write to summarize my oral statement, so that tHe JusUce 
nepartment. whose representative was not present, can respond to it The 
Department s written statement expressed ooncern abouutT 
ennstrtuuonauty. or at least the wisdom, of section 4333(e). it would allow 
the Office of Speaal Counsel (OSC) to represent federal employees in federal 
court UUgaUon against their employing agencies V federal 

As ! this provision presents no serious constitutional 

SSL l T Z Ahe f VOU,d pJaw P«form«K» of what is s£e£an 
SS^S* ^ °° aducl * UU8lUon - 10 *° officer wnois independent 
of plenary presidential supervision. I believe, as I am sure the SSSm 
does that any such provision presents at least a potent c^uSaT 

officers. For the reasons that follow, however. I believe that usVof the OSC 
for this particular function is fully justified. 

After Marrisaa v. Q/san the constitutional test for use of an 
?S , | f ttf 15 it impairs the President s performance of his 

constitutional functions The Department s statement expresses thTee 

^£:!r/ tSUttd 85 ^.uuonal obS Tdofm" y 
them. I believe that Mcmsato holding and logic amply dispose of alJ three 

«nn jiH? 18 tbe P? 881 ^ tbal 050 ^Presentation could create a serious 
Jo2?o1 aUOrneyS - b6cause ™»Uw branch would 

U£rai f eS * "* SUil - 1 be8in the ProposiUons voiced by 

several other Witnesses at your hearing, that Congress is competenTto 
provide a veteran claiming denial of reemployment rJ^SS^m 

with tnose of state governments or private employers (There^m. ™ 

alternauve of recompensing private counsel for this JrVpresemattol ? A 
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federal employee, like others, should have counsel who can gam experience 
in these cases ) 

Under current lav, nonfederal employees receive representation by 
the VS. Attorney. Surely the Department would not extend lhat 
representation to federal employees, because the resulting conflict of 
interest would be direct. Compared to this alternative, the use of OSC 
removes, rather than creates, a conflict. It is precisely the function of 
independence to take the officer involved out of tbe line of command m the 
executive, in Morrison tbe Court noted that the use of independent counsel 
removes the conflicts that self-prosecution produces for the executive. 
Hence I believe that tbe bill's provision for OSC representation does more to 
avert than to cause a separation of powers problem. 

What 1 have said so far also responds to the Department s second 
concern, that of creating the impression that the executive is taking 
inconsistent positions in court. Again, the purpose of OSC s organizational 
structure is to provide both the reality and the appearance of independence 
from executive control. I note that Mr. Shiffer did not press this point in his 
colloquy with you. 

The third concern is tbe extension of OSC authority to represent 
federal employees beyond administrative litigation, where it now eusts. into 
federal court. It is not entirely clear whether this objection is meant to be 
separate from the first two It may be an expression of the Department s 
longstanding (and I believe justified) policy of attempting to concentrate 
control of federal litigation under the Attorney General But some exceptions 
are necessary, such as the independent counsel. My response to the first two 
points shows why this is another. Also, since these suits are brought at the 
instance of the disgruntled employee and OSC merely provides a lawyer, the 
Department s traditional policy control over litigation brought in the name of 
the United States is not infringed 

! hope that my oral statement and these comments are helpful to the 
Committee, Of course I will be happy to respond to any further questions 
you may have 



Sincerely. 



i^ki — 'X \ 
Harold H Bruit 
Redditi Professor of Law 
The University of Teias 
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JOMI KMSOfi, DIRECTOR 
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THE AMERICAN LEGION 
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STATEMENT OF JOHN HANSON 
DIRECTOR, VETERANS AFFAIRS AND REHABILITATION 
THE AMERICAN LEGION 
BEFORE THE 
VS. SENATE COMMITTEE ON VETERANS AFFAIRS 
MAY 23, 1991 



EDUCATION BENEFITS 

Mr. Chairman, we commend you and the committee for the work you have done to provide 
enhanced education benefits for America's veterans. We cenainry support the provisions you call for to 
ensure and improve the educational benefits for the veterans of the Persian Gulf War. Clearly, the war 
shtmM in no way interfere with ibe education goals of the brave men and women who serve us on active 
duty and in the reserves. So, at the very least* S. 868 contains provisions we think arc essential to 
guarintecing the minimum of what the nation should do for these veterans. 

But with all due respect, Mr. Chairman, we would like to look at the provision of education 
benefits in a broader sense. 

The Montgomery GI Bill has been in place sine 1985, It has been a very useful and popular 
program that has been instrumental in attracting high qualify recruits to the armed forces, Unfortunately, 
the program's full potential has been compromised by prevailing arguments in Congress and the 
administration that the nation cannot afford a more generous — and realistic — array of benefits. 

The most recent example of this occurred during congress tonal debate m March of this year, when 
a proposal to improve those benefits by as much as 67 percent was scaled back to the neigh both. xxi of 20 
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percent Even the initial recommendation was modest, when weomkbr that thm aid been bo 
adjustment in benefit ieveb to the six yeara of the program. 

The American Legion is oocviocod that the anion cm aflbrd ■ more realistic educational 
ts^inoB pic*t^ for mitoiry 
commit itself to that goai 



The Legion believes thst substantial changes arc to order. We commend these who developed the 
Montgomery CI Bill, and those who actively supported realistic improvements in the program's benefit 
levels. Now, it is time to permit uc program to reach its potential 

According to the Congressional Research Service, current education entitlements provide about 
42 jxacm erf the average cost World War H Korean War sod Vietnam 

v«e^ each received ^ on svera^ 
and training paid (or. 

And, what did the country gel for whit gppeared to he a substantial outlay of federal dollars? We 
got an entire generation of college graduates bo one anticipated before World War II. Wc trained and 
educated a work force that became the great American middle class, Weset a standard the world envied 
and the money came back in higher taxes and increased production. 

Our proposal makes several steps toward fuung the program before it gets worse. 

First, it provides for an increase to $777 per month <for a veteran with no dependents) with 
mandatory cost of living increases, for education benefits. For veterans serving beginning on August 2, 
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1990, a new chapter to Tute 38 will be established. The requirement to make a contribution is waived. 
Veterans receive between 36 and 45 months of entitlements, depending upon length of service, as 
provided in chapter 34. Educational assistance for these veterans will be considered as an incremental 
cost of Operation Desert Storm, 

To the extent possible, this bill provides that the program costs will be paid by the Defense 
Cooperation Account for Fecal Years 1992-1995. If that account is not adequate to handle the cuss, the 
funds wiU be made available to veterans in FY 1992-1995 from funds appropriated to the Secretary of 
Veterans Affairs for readjustment assistance 

Those people eligible under the new Chapter 44 will not be eligible for benefits under Chapter .40. 

To be eligible; s veteran would have had to serve 90 days on active duty beginning on August 2, 
1990, The last date for benefits has sot been selected yet, but that date would be the ending date for 
eligibility under this plan, as it is for other Desert Shield/Desert Storm benefits. People called to active 
duty in the reserve or National Guard will have no minimum active duty time requirement, but will be 
determined to be eligible based on the fact that they were activated. 

The assistance allowances provided use $777 as ihe base monthly rate for a full time program of 
education pursued by a veteran with no dependents. Alt other rates will be determined proportionately, as 
they are in Chapter 34 for Vietnam veterans. 

The bill will also make some needed changes in the Montgomery GI Bill 

Benefit levels for educational benefits under Chapter 30 are increased, generally, to those levels 
established for Persian Gulf Conflict veterans. And those benefits will be provided without requiring any 
of the required reductions in basic pay. mother words, veterans will no longer be required to make a 
financial contribution to their education. 
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If people have nude a contribution to the program under ear lie* provisions, the bill provides for 
restitution in the form of non-taxable readjustment assistance of any Amounts by which an individual s 
basic pay wis reduced since August 1, 19901 Is addition, die bill makes similar restitution of suefi pay 
reductions made prior to August 1, 1990, to any veteran whv. for good cause shown, cannot take 
advantage of his or her education assistance entitlements. 

Pre -Persian Gulf War veterans who elected not to parucrpaie in Chapter 30 will now be deemed to 
have elected to receive assistance. However, these veterans who did not have their bask entitlement 
reduced by up to $50 per month until Use reductions in educational assistance are equal to that amount by 
which their pay would have been reduced if they had been subject to the pay reduction prior to August 1, 



Too often, necessary benefits for veterans have been denied more because they seem too 
expensive, rather than reviewed on the merits of the ideas. We saw earner this year when the Congress 
voted to increas e education payments by $50, Somehow, it seemed mo expensive to provide honestly 
meaningful help to the men and women who have volumt^red to defend us. 

For those people who disagree with our proposal because tins is not a military of conscripts, we 
have to ask, "Sow *-aL?" There may never have been a better trained military in our history, but we 
cannot ensure thai we will always be so lucky in the future, if we don't offer something of real value in 
exchange for that service. We wonder about efforts to provide tokens of appreciation for these men and 
women. What if they had made only a token effort in their efforts against Saddam? 

They didn't, though, and we owe them an honest measure of respect and gratitude, such as is 
reflected in our draft legislation. 



1990. 
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VETERANS REEMPLOYMENT RIGHTS 

The American Legion suf, parts legislation which strengthens Chapter 43 of Tule 38, USC. Itsc 
performance of Armed Fences Reserve and National Guard units in Operations Desen Shield and Desert 
Storm have been absolutely superb and it is only appropriate to ensure that their jobs and careers are 
protect e d when they return home. At the same time, we must recognize thai plans are still in place to 
reduce the size of the active duty military force significantly in the next five years. This reduction will 
result m our nation placing increased reliance on the National Guard and Armed Forces Reserves in ihe 
future- U is therefore j-arttcularly appropriate that the amendments proposeo^oscd m the Veterans 
Rcemployrr *mi Rights statute are offered at this lime If service in the Reserves or National Guard 
become*, a burden for our citizens, they wiil not serve and the aatvc duty force must be used to take up 
the slack if national security is to be maintained. 

In general The American Legion concurs m ail of the amendmrnts contained m the S 1095. We 
are pantculaily pleased to sec that the Federal and Slate Governments as well as the Government of the 
District of Columbia are included We are also pleased the appropriate sanctions against dtscTimiru:'*on 
are part of the bill We are swans of at least one case where and individual was not hired for a job 
because of membership m the National Guard. Practices such as this are intolerable and must be 
prevented. 

We note that S 1095 contains comprehensive protection against discrimination against any 
veterans who may be disabled as a result of their service, it rs appropriate that the anti-discrimination 
provisions refer to the Americans With Disabilities Act when defining terms such as "reasonable 
acconurtodatKms* mi "undue hardship," We congratulate the Senate for this addition. 

We are also pleased with the enforcement provisions. There is one additional provision we would 
like to see inserted, however. One of the funda nental rights of being a citizen in this country s the right 
to ihe collective judgement of one s pec* on the tightness or wrongoess of an action. In this case, the 
penalties are not criminal but civil a.id while that is appropriate, we believe that cases brought to the 
courts under the new provisions of Chapter 43 should be heard by a jury rather than a judge, provided 
either the plaintiff or the defendant so desires. Such a provision would protect the rights of both the 
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military reservist or National Guard member, and the employer. We commend this suggestion to your 
attention, 

With respect to the veteran being able to seek relief m the courts, ss this committee is aware, such 
action typically involvers the retention of legal counsel We have no quarrel with the use of counsel, but 
if a veteran retains counsel, and the court ultimately finds in favor of the veteran, it should not be the 
veteran who pays for the legal representation. The defendant employer should be held responsible for the 
legal bills of the veteran plaintiff. The legislation proposed by the Senate provides for this. It is a positive 
addition to the law, in our opinion, 

h should be abundantly clear that there is a weilspring of good feeling about the outcome of out 
actions in the Persian Gulf, There is also a wellspringof good feeling about the troops who have served 
there. They will return home to the h eras' welcome they so richly deserve. But there arc active duty 
troops who never went to the gulf, and not every reservist or National Guard member was called up. The 
legislation also protects them and rightly so. The individual soldier has little or no influence over where 
he/she will serve* 

The American Legion looks forward to working with you on passage of tots important legislation. 




53-055 0-92-8 
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SURVEY OF CORPORATE TREATMENT 
OF 

MEMBERS OF THE NATIONAL GUARD 
AND 

ARMED FORCES RESERVES 



Prepmsd By: 

The Nttioctl Economic CcmmtiSicf) 
TIib American Upon 
April 1Z 1991 



ERIC 



223 



SURVEY OF CORPORATE TREATMENT 
OP 

MEMBERS OF THE NATIONAL GUARD 
AND 

ARMED FORCES RESERVES 
APRS. 1Z 1991 



A letter from the Nattontf Commander of The American Legion was sent to the chief 
executive officer of e«m of the company named in the £Qffl!^n»Qaana W ot the nations 
lop one»thousand companies. The same letter was sane to ma mot one-thousand companies in 
descending order of total revenue. Attached to me letter waa a suvey twm asking several 
questions regarding me pddee at the company reganJng the treatment of members of the 
Nitionaf Guad and armed fomee Reeervae who em caied to acttve duty during Operation 
DeceriShioWDeeert Storm* Cop*e of ttie survey letter and the survey form are at Attachment* 
land 2. 

Based on envelopes returned. It is attuned thai 1J50 survey forms warn delivered. A 
total of 386 completed forme or 1&3% of mam assumed defcVered vara returned. No forms 
returned after Apr* * 1991, ware tafcufatad in order to tadftate the avatfabify of this report 
Survey forms were dMded by company sfee and tabulated fn order to determine whether 
comparysmirrtuencedthetreatm 

BS&JU3 

n is apparent from Rgua 1 mat the majority of me corpora tions responding to the survey 
are going beyond the requirements of Tide 38 USC m attempting to treat their employees who are 
members of the armed forces Reserves and National Guard in a fair manner. Mora than two 
thJrdsofthe laaponsee ware from uanpanice which continued to aflow employees to accrue sfcfc 
aid vaatton taava whJe on active duty. SimSarty, more than 61% said they ware ma^ng up the 
difference between the salary paid whJe on acttve duty wtm the mfftary and what tU employee 
would have earned at ma regular place of employment 
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The amy Mo Km mat major oorpotattona m net the source of moot of the 
issii iiti end aambaro of the National Quad who «wi caied to vdvi duty* The 356 
ooa*ffia*faapandng to the euresy employ at lee* 3tfn*tape^ yet rajwtad only M7Sor 
laiowrJIiw clod to actfro duty during Do— t S M s MPa eo rt Storm. The number of 
lit rvo«id National Quart man ^caB»dtoaDftedttyM*ne«C0Bi(<9*Mra 
ofthooa csdodtoacthedtfyao wop ib&m*th*nm&Qum4* *mm)mlo r cm caamfrm(tm 
iargooorap«itaoiit)oroopondodtoit)oouKoy. WWea my of ml companiee and * ^§ 

mmooo nee nrnnit ffii twyi rir- r~li " — * — ~f~»r 

of thoea caied cm ftora omol butJncoa. aid what mo eftaonthooobustassaehaebeon, 
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Figure 2 (n* number of companies) 



in the above chart (Figure 9 tt can bo raadfy soon thai more to no signtfteart dfltarence 
butwoon tho benefits prodded by com pa nie e of efferent sfros. (tt should bo nocad dm for 
companies in mo 0-1000 employee range, and ma 15-20,000 employee range, tho sample sizes 
aro smal enougp to make suspect any condualons an^or comparison wimtargorsampiosizoo,) 

sassuaam 

Corporate America seams to bo doing to pan to ensure that members of the Armed 
Fon^ Reserve* art Nsbonal Guard are a 

they are away, Thar* are undoubted^ soma companiee which w«atfampt to esgrtoitracafrup 
of meirempioyeeBbyctitSngt^poa^ 

involved are aware of their righto, and that the companiee involved are aware of their 
respo naWB ae under the law. 

The great una n swered questions concern the me mb era of the Retwvo and National 
Quard who either wort for smaS business or perhape own a smafi business. For owners, tfta 
Smal Business Ad mm terafl on Office of Veterans Affairs has designated a special telephone 
number to cafl for information on revttsttng a smal business, 

RECOMMENDATIONS 

The American Lagjon shouW pursue severs* Wtiar>es to ensure mat rcmiming service people. 
espoctaSy numbers of the National Quart and Armed Forces fteserves, are aftto to return to their 
jobs when they are uftsnatefy released from active duty, The foOowtng recommendations are 
made with this goal mind: 
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r V«Kw^Re«Tvtoy m en! RigMs aatuts (Chapt. *3, Titie 38, USC) sJwuW be updated to 

r*^trm» enforceable. Most of wftat is rww beir>g enterals case t^^^ 

pertod of time in tf» court.. ^.Biwisongo^a^sftoUdconS^^^^^ overate* 

Wji»Wain«J at cumw levels a a bare minimum. TT» FTEE autnortration for FV 
adequate* M the potential VBB n^^Rffiwa^wSiSJ^^* 

toensum thai me wa ol *m> business o^who^c a i!etitoa^«^^5?* ,, 

S^^S^^^.^fJS SOn ' ^K^* ^^V^ servteas tn me various 
""•■J**** 1 to veterans services must tie funoed a adequate levels. Ensuing that 

f^III? ^ff^ 8 * *"5 tacf1 ™«» 3 and 4 of this document must be recognized by The American 
^L^f , ^ 000 »P art " nw or exceeded me sisna^T^Z^ s«T^ 

nm< ny^mTJ^jkM^ ^I!II2^2Ji , ^ OU ^ h 80 artteie *" American Legion Magazine, andby 
ano me fund Halations Division is ongoing to impterrxtfrt mis recommendation 



1. Letter from National Commander 
Z Survey form 

3. List of comfz.^ noeting Arr^rtcan Legw guidelines 

4. Usj of companias exceeding American Legion guidefinas 

5. Response letters from some companies 
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on 



for Goa *rta Country 



Thomas Ashley 
123 Place Stmt 
Muiksgoi^Ml U9¥*2 

Dear Thomass 



If you have been following the news, you know That our country has committed 
thousands of troops to Operation Desert Storm. You also know that o substantial portion 
of those troops are members of National Guard and Armed Forces Reserves units 
activated In communities oil over the United State*. 

Title 38 of the United States Code provides certain rights to members of the 
Reserves and National Guard when they return to their homes and careers, and we 
believe that American employers will fully comply with the low. We also know that some 
companies are going above and beyond the requirements of the law when dealing with 
employees who have been activated. 

The American Legion considers it appropriate to identify and provide some form of 
national recognition to these companies for their contribution to the welfare of service 
members who are also their employees. 

Enclosed with this letter is a brief survey of some of the actions taken by 
employers to ease financial hardships for employees called to active duty. I would very 
much appreciate your having a responsible officio! complete this form and return it to 
our National Headquarters in the postage paid envelope provided 

Thank you in advance for your assistance in this effort and for your contribution to 
the well-being of your employees who also proudiy wear the uniforms of our Armed 
Forces* 

Sincerely, 



Robert S* Turner 
National Commander 
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SURVEY FORM 



Corporate Nam© and Address 



Name, title and phone number of person 
completing form: 



How large «s your company? 



.1 .000-5.000 employees 
.10.000- 1 5.000 employees 



D* 1,000 employees 
£.000-10.000 employees 
.15,000-20.000 employees 



.Over 20.000 employees 



2. Please estimate how many employees nave been activated for National Guard or Armed 
Forces Reserve duty 

3 Below is a list of some steps taken by some corporations on behalf of employees activated for 
Operation Desert Storm Pleas© indicate those steps teiien by your company 

Continue paying regular wage/ salary 

Make up salary difference between corporate wage/ salary and active duty military 

pay 

Continue group health/life insurance coverage at no cost to employee 

Continue health/hfe insurance coverage with employees paying reduced share of 

premiums 

Continue health/ hfe insurance coverage with employee paying regular share of 

premium 

Provide day- care facilities or benefits to children with one parent called to active duty 

Sponsor support groups for spouses of those activated 

Sponsor social gatherings to make families of employees called to active duty feel part 

of a "corporate family" 

.Continue accrual of vacation and sick leave while employee is on active duty 

Provide cost of living increases to active duty employees 

Other . „ 



Thank you for taking t»mo to complete this form Your support of our National Guard and 
Reserves is appreciated v 




Robert S Turner, National Commander 
The American Legion 
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Companies Whose Desert Storm Benefits Match The Legion's 



Home Savings of America 
I rw Indole, CA 

Florida Power and Litfit 
Juno Beach, FL 

United Services Auto Assoc* 
San Antonio, TX 

Rahr Industries, Inc. 
Chuk) Vista, CA 

Phillips Petroleum Company 
Bartlesville, OK 

Amoco Corporation 
Chicago, It, 

United Telecom/US Spr'mt 
Westwood, KS 

The Great A&P Tea Company, Inc. 
Montvole, NJ 

Northwestern Mutual Life Ins. Co, 
Milwaukee, Wl 



Quantum Chemical Corporation 
New York, NY 

The Torrington Company 
Torrington, CT 

Rohm and Haas Co. 
Philadelphia, PA 

Shell Oil Company 
Houston, TX 

Pacific Telesis Group 
San Francisco, CA 

E.I. du Pont de Nemours A Co., Inc. 
Wilmington, DE 

Humana Inc. 
Louisville, KY 

American Stores Company 
Salt Lake City, UT 

Sears Roebuck & Co, 
Chicago, IL 
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Compontes 'A/hose Benefits Are Superior To The Legion's 



The Upjohn Company 
Kalamazoo, Ml 

Matsushita Elec. Corp. of America 
Secaucus, NJ 

r4ortheast Utilities 
Hartford, CT 

New York Telephone/NYNEX 
New York, NY 

Bethlehem Steel Corporation 
Bethlehem, PA 

Merck & Co. Inc. 
Railway, NJ 

Mercantile Bancorporation Inc. 
St. Louis, MO 

Degus5a Corporation 
RidgefieJd Park, NJ 

Columbia Savings Bank SLA 
Fair Lawn, N J 



Beneficial Corporation 
Peapeck, NJ 

The Walt Disney Company 
Burbank, CA 

Champion Spark Plug Co. 
Toledo, OH 

Mobil Corporation 
Fairfax, VA 

The Boeing Company 
Seattle, WA 

Columbia Gas Transmission Corporati 
Charleston, WV 

The Turner Corporation 
New York, NY 

Chrysler Capital Corporation 
Stamford, CT 

BASF Corporation 
Clifton, NJ 



Companies 
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p o b« casta. Miw. a. nwstiw 



Fe&ruary 28, 1991 



Hi\ Robert Turner, National Conmander 
The American Legion 
PO Bo* 1055 

Indianapolis, Indiana 46206-1055 



Dear Commander Turner 

Your letter addressed to our former Chairman of ;he Board, John J Hudiburg, 
has been given to me for a response. 

Our new Chairman of the Board is Jamas L Broad head. His sailing address 
1s, PO Box 14000 Juno Beach, Florida, 33408. 

Me, at FPU are very proud of the lead The American Legion has taken in 
the Operation Desert Shield. Starting with obtaining permission to wear 
and then furnishing the American Flag to our Troops 1n the Middle East, 
to * nk this current effort to recognize American employers who are going 
tr jxtra arfle, will encourage others to also become involved. Even though 
i t appears that the "War* 1s over, there is much yet to be done. 

Comander Bob. We at FPl have been members of The American Legion Family 
for years. The Chairman of The Board, when I joined the Company, McGregor 
Smith, served as the local chairman of the Distinguished Guest Comnittee 
for every National Convention held in the Miami Area, (and what a show 
he would put on J Many of our employees continue to serve 1n a number of 
capacities* 

Our company currently has 15,459 employees. Of this number 4842 are 
veterans. One Hundred-Fifty- three are active reserves and 114 are shown 
as Inactive reserves. Seventeen of our membe rs have been called to active 
duty and are currently serving. Ke have the Cowoandlng Office and Chief 
Administrative Officer of a Medical Unit* with a number of our employees 
1n their unit, that had been alerted, prior to last nights cease fire order, 
with these i\\mter% 9 I have tried for years to win Oyke Shannons Emptoyeer 
of the Year award, but due to our size it has been difficult. This past 
year, we had an early out program and most of our WW II (The Big War) 
Veterans retired, so I guess my chances to win Dyke's award is further 
away then ever. 

Thanks again for giving us the opportunity to Brag! 



Billy Anderson, 
Employment Manager 



P$: HI Bob Turner. 1 have sure enjoyed following your year as our Coanander. 
Sorry I missed your last visit to Florida. Hope to see you next tin» vou 
come south. This past week, I completed my 49th year at FPL, so you see, 
this must be a good place to work. 





billy 
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Harcii 6, 1991 



Robert S. Turner 
national Coroander 
The American Legion 
P.O. Box 1055 

Indianapolis* IN 46206-1055 
Dear Cpewander Turner: 

Thank you for your recent letter requesting Information on IBM employees 
activated as /result of the current situation in the Middle East. Beyond 
S lSMliiTi«« Hsted on the attached for*, IBM has also taken other 
actions m support of our employees, including; 

Extending our military Have provisions from 30 to 365 days. 

Contributing 1150,000 to the World USD Organization. 

IBM with Sears and Prodigy Services have established a program 
called "USA Contact/ This permits Prodigy subscribers to send 
personal " electronic - letters to service personnel m the Gulf at 
no charge. 

On-got ng contact with family of active duty reservists, offering 
support. 

IBM managers of active duty employees provided with a special 
account to purchase appropriate gifts for service personnel. 

On-going cosirmnication o* the above with our overall employee 
population, 

Please call me if you have any questions on the information we nave provided. 



ft. H. THatloU 



«WH:jmb 
Attachment 
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Fabruary 28, 1991 



Kr. Bobsrt S. Turnar 
National Con i ndtr 
Ths Axsrican Lagion 
National Haadquartars 
P.O. Box 1095 
Indianapolis* IN 46206 



Daar Kr. Turnsr: 

I urn responding to your lattar addrsssad to Mr. Frank 
Shronta, Frasidant/CSO of Tha Booing company. 

Attacfcad you will find tha complatad aurvay form which 
indioataa tha support n hava boon providing to Booing 
aaployaaa who ara aorving our country at this critical 
tia*. Indaad it ia our privilaga to fully support our 
aaployaaa. Ws appraciata tha concara axprssssd by Tha 
Aaarican Lagion and viah to raaff ir» our support of 
U.S. troops ssrving in Tha Hiddla East, particularly 
thosa who ara Booing asployaas sarving our country . 

sincsraly, 




R. D. Da Lappa^ 
Corporats Diractor - parsonnal 
655-3897 1-1860 



Attachaant 
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Companies, Inc. 



February 75, 1991 



Mr. total S. Tuxosr 
National Coagnaodir 
Tb© American Legion 
Nrtonai Headauarten 
Pan Office Box 1055 
Indianapolis, fadana 46206-1Q55 

Dear Mr. Tumor 

I sb pleased to respond to me recent letter you sent to Soger Sttnfdaod, Chairman off uw Board, or 
The Vost Companies, lac. 

Oa- company has taken active steps in protecting (fee rights tod privileges of employees tailed up to 
serve our coootry in Operation Desert Shield and sure recently in Operation Desert Storm. 

On company has some 15.000 employees sad ho made a decision to make up roe salary tifterences 
between die wages roe individuals earned as employees of toe company and their active duty ,>ay We 
are also sponsoring active support groups and social gatherings for spouses and families of hWividaata 
called to active duty. We will be continuing semi! of vacation and sick leave, providing cost o e living 
increases, as well as providing wefl over $750,000 in direct food c ont rib u tions to local military oases 
within our trading area. 

We are pleased to be a part of the nationwide support tor our troops during these troubled times. 
Sincerely, 

The Von* Companies, Inc. 




Gary B. Duncan 

Director - Employment 



/v 
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Mobil Corporation SSrSSS-* 



ail 3 »&U» 

March 6, 1991 



Hr. Robert S. Turner 
National Goosander 
The American Legion 
National Headquarters 
p. 0. Box 1055 

indianapolie, IN 46206-1055 



i am responding to your letter to Allen Murray regarding Mobil 's 
poUciee^nd olis.r actions in support of America's troop, in the 
Persian Gulf. 

EnelosJd is the American Legion's survey tons. By way of 

background, before August 2, 1990, Mobil's policy for raeervists 
caliedfor active duty provided for continuation of .alary and 

benefits f or three months. As soon as the war start eo, we 

improved our policy to cover active duty for one ysar, or longer 
if the war situation bad continued. 

In addition to policies supporting our own «Bployeea , we wanted 
to show our support on a broader base for America's role in the 
war effort. First, Mobil established « capi^l fund of 52 
million to help American men and women (or their surviving 
dependents) of Operation Desert shield/Desert Storm further their 
educational goalie^er completing their service. Twnty 
universities are participating with us in a scholarship program 
funded by Mobil grants of 5100,000 to each institution Second, 
Mobil's contribution of 5250,000 was among the first *«»•*• 
received by the American Red Cross following Elisabeth Ools's 
national appeal to raise $30 oil lion to support humanitarian 
services to U.S. troops in the Persian Gulf, their families back 
home, and victims of the conflict there. 

Mobil ie pleased and proud to support America's Armed Forces and 
the Red Cross. 

Very truly yours, 



f 

Rex 0. Adams 



PLA/oab 
Enclosure 
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Gr&rtFood 
Sice Cream 



Hard) 11, 1991 



tofcert s- Tttrmr 
Met Icna 1 Qp— ndar 
the ftwrlc«i L*ijico 
P.O. So* 1055 
IlldlanapOlla, Indian* 

Omt ftr. Turnsr: 

mclosad la * coapistad copy of your survay tor* tfttsraln *• fuvs 5«arUed 
our srrorts In aupport of thoss •aployaa-rasarvists and national quard mt>ers 
*jo ««ra calls* up during tha Farataa Quit crisis, 

Pitre&ar* as a mult of our proximity to Vaatovar ft. r« B, , 
Friandly's haa bssa donatio? tea craaa products 10 tns troops as thsy have 
■ii aa rti lad for transport to tns Oulf ovsr tn* past savaral awtfia and mrs 
racantir< as tnay hava ba^un to raturn nova, 

«a sra plaastd to do our part to support our as^ioyes-rsservlsts and all those 
military parsonnsl ate hawa psssed through Msstovar a. r. B, 



Sincsrsly, 




John J. ooatcnsus, 
Parsonnal Nanagar 



JJO/sc 
Knclosure 
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f ! ! 3 M—lp WTW» PtOT NY '0604 351 0 



March I. 1991 



Wr. Ro*trt S. Turntr 
National Comntftr 
Tht Aatrlcan It? ton 

P.O. Box 1055 

Indianapolis, IN 46206-1055 



btar Nr. Turntr, 

Responding to your lottor to Mr. Donald Rttd, Vict Prtsidtnt-Hu»an 
Rtsoursts and Quality, concerning atabtrs of tht Rtstrvtf and national 
Guard, I ta pltastd to infora you that fWNEX, stands squarely behind our 
troops, and employees who have bttn activated btcaust of tht Persian Gulf 
crisis. Just as our employees stt thtlr action as thtlr duty, so dots 
NYffCX stt U as Its duty to support thtst sin and woaen when thty art 
calltd to dtftnd Aatr lea's Inttrtsts. 

mix will strictly adhtrt to tht ftdtral laws that govtrn taployees' 
rights as military reservists, and will enthusiastically ptrfont Its 
obligations to aake tht re-entry proctss as smooth as posslblt for our 
eaployees whenever thty return, no matter what length of tlae thty art 
away. 

Enclosed, pltast find a listing of projtcts that NYflEX has acttd upon. 
Please nott that tht tittnsion of benefits and pay dlfftrtntlal for up to 
ont ytar froa tht data of call-up will bt reviewed If tht rtstrvlst 1s 
required to stay for a longer ptrlod of time. Tht btntflts Include, but 
art not Halted to: medical; dtntal; vision cart; group lift Insurance, 
Thtst btntflts also covtr tht eaployees' qualifitd dependents - 

If you havt any questions, pltast feel free to call at on <914) 644-6713. 

Sincerely, 



Staff Managtr-Eouil Eaptoyatnt Opportunity 
Vtttrans Affairs 
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NTND Support of Operation Otstrt Shltld/Stom 

In response to tht urgent call by Prtsldtnt Bush for tftt anittry 
reserves to participate In tht Persian Gulf crisis, NYNEX Corporation 
enhanced Its policy to btntfit its taploytts involvtd In th« call-up. 
Soot of tftt activities to-datt art as follows; 

• ExtMslon of btntflts and pay dlfftrtntlal for up to out ytar 
froo tht date of call-up. 

• Wtm currently has approximately 100 titploytts participating 1n 
otstrt Stora. 

• WhEX provldtd taeratncy Installation of additional strvlct on 
tht first ettkend of Mobilization (8/24/90) at tftt ?7th US Amy 
Reserve Cotmnd Htadquarttrs, asmtg othtrs. Including net* lints 
and Insldt aoves. 

• Wtm provldtd tMrgtncy repair to a Conandlng General 'i horn 
telephone strvlct In order to keep hit in constant contact with 
his Headquarter j. 

• mm provided liewedl ate response to a cable failure at Fort 
Totttn on 8/29/90. 

• NYME* has positioned anbllt units at US Aney R,itrvt Centers. 
This provided additional telephone strvlct for personal calls by 

x?; , 26;ra*,!?.r r *- ,n,, °" pr,or * « 

• J!!?? hM Wldtd Ci) cellular telephones for use by recalled 
cr Jl^SfL^*"!!:.^ 0 ' Coemndef durfng 
5ri Itfll *J u» " < * 1,1 " t1on ■* ^P'oyttnt. These phones 

' ISi^ 1 ^^S r S! Ct ;/ M, ^* r, "'e S,Bt 2 ' 500 Chrlstttas 
leasoJ Optratlon Otstrt Shield during the holiday 

' ?I^^?u!I $ H tut • ,, , * po i 1cy t0 • n,ur » th « *> "™1« tMbtr 
luVtl 9 * *° ? Upp ? rt Op,r,t1on 0»»»rt Shltld/Stone would have 
his/her service Interrupted for non payment of a teUpSonl bill 



«J?L? r !!~!! 8 $p,c,a1 p ' cll, 9* con tuning » H*1M»n. 



a 



mmt t. M , <«r « .^™, r ^r£i.r li„„, 
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flvt dollar nw) ordtr to htip dtfray tht cost of ttttphont 
cans was also stnt to tvtry strvlct Bwatr's f»i]y. This is an 
ongoing program and as additional Individuals art Idtntlfltd. 
pacfcagas and aenay ordtrs art stnt out. Plana art undtr 
dtvtlopatnt to stnd a stcond package to tach strvlct MMtr. 

NY HEX Btntflts dtpartatnt has contacttd ttit f aall Its of our rtstrvljts to 
1 "stt how tnty art doing" and dtttnrtnt If KYHEX can bt of any htip to 

thM during tht Dtstrt Stora tffort. 

An 800 nu*tr (800 228-1524) has bttn tstabllshtd for faally ataotrs to 
call tlth any btntflt qutstlons thty nay havt. 



9 
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February 21, 1991 




Mr. Robert 5. Turner 
National Commander 
The American Legion 
P.O. Box 1055 

Indianapolis, IN 46202-1055 
Dear Mr. Turner: 

Thanks for your survey. Unfortunately* we will be 
unable to participate. 

We appreciate your interest in Zenith anyway. 

Cordially* 



JIT:cd 
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CbcirCbfoUSA 



February 27, 1991 



Mr. Robert 5- Turner 
The American Legion 
P.O. Bon TOSS 
Indianapolis, IN 46206 

Dear Mr. Turner: 

Donald JCeougn asked tae to than* you for offering us the 
opportunity to participate In your survey. He appreciate your 
Interest In The Coca-Cola Company. 

As you might tmaglm, due to our worldwide visibility, executives 
of The Coca-Cola Company receive numerous requests on virtually a 
dally basis to take p^rt in similar surveys, Questionnaires and 
research efforts. As much as we would like to be of assistance, 
time constraints and fully committed schedules make It impossible 
for us to participate. 

He trust you appreciate our position and wis* you much success In 
your efforts 

Sincerely, 



Kirk Glaze 

Consumer Information Coordinator 
KEG:keg 



PO Oravwf 173* 
Atismi. GA JC30I 
COKE 
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TEBANS OF FOSEION WARS OF THE UNITED STATES 



OFFICE OP THE DIRECTOR 
STAXMIT Of 

sob mucus, shoal assistant 
hatiohal lwislatxvi smxa 

VETOAHS Of KHtHG* KIRS Of THB 0SX7BD STATES 

1SF0U THl 

OOWCTOB OH VKTOAIIS 1 AFFAJJLS 
UNITID STATI9 SSKATB 

WtH USFKT 10 

5. 868* PERSIAN GQLf VSTISAlfS KDOCAXIOKAX ASSISTAKCE AWHWWTS, 
S. 1095s THE ONZfOXMSD SCtHCSS BffLOfXBfT AJ© ttWLOYNEKT RIGHTS 

ACT Of 1991, AND 
fl.R. 155J AW PWtr S tD THB TSnSRAMS' JUDICIAL REVIBV ACT 

KASH1KDTWI, D.C. HAY 23, 1991 

Ml. CHAIRMAN AND MEMBERS OF THE COKKJTTBB* 

lhsnk you for the opportunity to eppeer before this distinguished body 
this morulas to present the viae* of the Veterene of Foreign Here of the 
Halted Stetet (VFV) with respect to three pieces of legielstiao. Ibe 
2.9 ell 11 00 member* of the VW» to include it* Ledlee AnstUery, *pr*reci«tes 
the mxk end effort thle coemlttee hee expended to eaeure thet ell vtcrmn*, 
their dependents, end widow* ere tree ted In en equitebl* senner. 

s. MSi nma colt nxeaAjrs stocajicwal Assumo i roro 

$«ctlon 1 proposes to restart educe tlonel eeslstsnce to psrticlpents in 
progress for Active duty service seabere, dependent* end survivors, end 
reservists who had received payment of VA-adsinistered educational benefits 
but were unable to complete their courses &a a result of e change in their 
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duties t or of their activation, in connection with the Persian Cult 
conflict .This bill would restore the entitlement need for the interrupted 
course of study. Therefore, upon returning to school » these categories of 
students would resume their education with the ease amount of entitlement that 
they had before entering the period of school ins tat were unable to coaplete. 
This proposal would amend chapters 30, 32, sod 35 of title 38 tf$C and 
chapter 106 of title 10 USC. 

Section 2 deals exclusively with Selected Reservists end would emend 
chapter 106 by ea tending the delimiting date for reservists' education 
entitlement by the ease length of time they spent on active duty. Also, thie 
Mil would ensure that reservists are not considered to have been separated 
from the Selected Reserve for education benefit purposes because of their 
active duty service requirement. 

the VFV strongly supports bill S. 868 because it is both proper and 
equitable. We recognise the fact that it is a very cob pie* but necessary 
piece of legislation. The entire thrust of the bill is to ensure that no one 
loses an entitlement because of military circumstances and situations that 
were unforeseen when the original laws were enacted* In fact, PL 102-26 
addressed these same Issues for Selective Reservists who were borrowers of 
federal sooey using the Depart sent of Education' a Stafford or Perkins Loans, 

S. 1095s T»p q P «D StmXCSS EHPLOTMEVT aJ0> IBWLOtlHT EIGHTS ACT Of 
1991" Is the short title of the second piece of legislation I want to 
discuss. It was introduced by Chairman Cranston on Kay 16 , 1991 » The overall 
thrust of this bill is to completely rewrite chapter 43 of title 38 VSC, which 
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deals ejclusively with the ftnploynant and reemploys tut rights of persons who 
serve la the uniformed services. This l*v was psssed in 1940 end has over the 
post five decides been emesuiad repeatedly by Congress. It has slso been 
subject to numerous court interpretations over these many year a. Today, we 
have reached the point shore the present lav fees become too difficult end 
cumbersome to sdmlnlatsr. 

this bill does have the advents** of asking the Lev easier to understand 
and to tdalnlster. It slao sore effectively protects the veteran's 
reemployment rights, therefore, the VTV favors the bill. A sunnsry of eejor 
provisions of this bill are es fol loess 

o A state sent of purpose and definitions of key terms. 

o Prohibits discrimination against reservists, 

o Provides eligibility for reeeploy&cnt rights if all periods of 
service Is not sore than five years. 

o Establishes tine period during which en employee must return to work 
or make application for reemployment based on length of absence. 

o Provides employees etto are hospitalised or convalescing from a 

service-connects *llness or Injury with up to two years beyond the 
applicable time periods mentioned above to return to work. 

o Provides that reemployment rights do not depend on timing, frequency, 
duration, or nature of service. 

o Requires that all persons* Including dlssbled persons, generally must 
be restored In positions for which they are qualified and which they 
would have attained had they nevsr left for military service, 

o rovldee that, at the employee f s request* Insurance coverage offered 
by an employer must continue for up to 18 months during the period of 
silltsry service. 

o Provides for retention rights upon reemployment based upon the length 
of prior employment with employer. 

o Provides that an employee msy use accrued annual leave during a 
period of service. 
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o Provides in the case of a pension benefit plan under ERISA, that a 
person la treated as not having incurred « break In service with the 
employer. Furthermore, the person la treated aa not having incurred 
a break in service with the employer and service on ective duty is 
deemed to be service with the employer for pension purposes. 

o Provides that a federal government employee mar be represented by t^e 
Office of Special Counsel before the Merit Systems Protection Board 
and in judicial review of Board decisions. 

o Authorises the Director of Office of Personnel Management to 

determine whether reemployment of e person in the Foetal Service or 
Postal Bate Commission is feasible, rather than giving this authority 
to those agencies. 

o Provides thet s person would not be required to eubmlt e reemployment 
rights complaint to the Department cf Labor in order to take e claim 
to the Merit Systems Protection Board or a U.S. District Court. 

o Allows federal, state and local employers counsel of choice; end 

authorise the award to a prevailing employee of sttorney's fees end 
litigation expenses. 

o Establishes veterana* reemployment rights information program* for 
veterans, active duty persons end employers. 

o Last, is the requirement to neve the Secretary of Labor, the Attorney 
General and the Special Counsel report to Congress on the 
implementation of this proposed lev titer it he* been In effect for 
one year. 



Of special Interest to the VFW ere the following provision* which 
definitely make this bill a stronger, much more Improved reemployment proposal 
for veterans. 

First, sll members of the Reserve force and Nation*! Guard will retelo 
their job security and advancement, regardless of pest or future ellitery 
service obligations. 

Second, the expended scope of reemployment coverage will include temporary 
positions, except in cases when the eaployer'e circumstances have changed so 
as to sake it unreasonable or difficult to recreate the temporary position. 
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The thrust of this proposal Is only to ensure that Che employee would be 
restored to the position be/abe would have attained by continuous employment 
without the Interruption for military terries. 

Aloof this see* line, we concur with the expanded principle that disabled 
veterans seeking to return to Jobs with small employers would bsva the clear 
right to eapsct eccoeswdatlone be wade for their disability , 

The last significant improvement la the p r op o sa l to allow federal 
employee* to request federal legal representation from Department of Justice's 
Office of Special Counsel, This representation could be need at the initial 
sppeal before the Merit Syeteaa Protections Board level, and could continue to 
the appellate level to s Court of Appeals. 

At the present time, only em pi ore es of State government sod the private 
sector are provided with Federal representation regarding veterans' 
reemployment right* claims by D.S. attorneys. This la currently done 
throughout the 94 geographic, Federsl district jurisdictions which baa led, 
over time, to an uneven settlement of cases based on where the veteran seeking 
reemployment lives. In sum, this proposal should go a long way to ensure that 
the provision of Federal representation is more dependent upon aerlts of 
Individual cases* 

The two pr laery VFV concerns deal with the following issues: 

o SKTHM 4324 

With respect to Section 4324, which sets forth the special rules 
for reemployment by the Federal Government, it appears that proposed 
language doea not eat end full reewployment protection to a per eon 
whose previous eeployaent was with the Legislative or Judicial 
Branch, or as a National Guard technician. In contrast, it appears 
the protection afforded a person whose previous eaployaent was with 
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an Executive Agency is far superior, much sort meaningful and 
deelslvs* 

The language indicates chat whea it la not feasible to restore a 
pereon to a Leglalativm or Judicial branch position and the person Is 
oot eligible to acquire a civil service status, that the individual 
aiaply loses oat on any possibility of transferrins to sn alternative 
position. We believe this provision is patently unfair and urge that 
you strengthen the language to extend full reemployment protection to 
all federal employees on an equal footing. 

o 4325 

Under Section 4325, which addresses Seniority, Insurance, end 
other employment rights end benefits* the provision which forbids 
health plan carriers from Imposing sn exclusion or smiting period in 
connection with resumption of coverage is very important, Thie 
Provision addresses one of the major problem areas that historically 
haa bean e thorn in the side of persons mho hsvs served for varying 
periods in the uniformed services, that of getting their employer 
apaneored insurance coverage restored quickly and without too much 
confusion. Ve believe this provision mill go far toward 
accompli ah log that end. 

Mr. Chairman, ve do have some concern regarding eubsection (c) 
(1) of Section 4325. This provides. That a person whose civilian 
enployment le Interrupted due to e call-up, may upon request, have 
his company-sponsored health Insurance coverage continue In force for 
ur to 13 months. Our concern le that this may be e very costly 
provision for many small bus loss a concerns, particularly those with 
15 or fewer employees which are isaat able to afford a health plan In 
tha firat place. 

Ve note eleo that the providing of health care coverage to a 
par eon called to duty in the uniformed services has traditionally 
been borne by his/her branch of service; i.e. the federal 
Government. Ma believe that providing health care coverage for 
activated members of the uniformed services should continue to be the 
primary responsibility of the Federal Government when dealing with 
the Small Business community. 

a JgggsjrrS TO TSE VaTDAKS 1 JUDICIAL sMTDW ACT 

the letter of Invitation requested VPV comments on bill B\R. 153, the 
"Veterano' Judicial Review Amendaenta of 1991" which waa introduced in tha 
House of Representatives by Mr. Montgomery, for himself and Mr. Stump. Itois 
bill paased the House on Pebruery 20, 1991. The VPW concurs with all but 
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three of the proposed technical aaandaenta. Ite propose! 
o retaining subsection (b) of section 406 7 ( 
o retaining suheectlooe (d)(1) end (J) of mccIoo 4067, and 
o expending eectlon 4086. 
rro. « vsteren.' polat of rle. we .trolly recan.end thee tuheoctioo (b) of 
*0«7 rouia the words, 'Tbo Court thai Include i B Its decision « .tataeeat of 
If oocdusloos of is..- n» rs-slolo. portloc -...nod deter^oatlow «* to 
factual setter.- could ba deleted. In our judpant both the clataan sod the 
Oap.rt.ent of V.t«.». Alfelr. (VA) should he glwn the profse.icai courts ^ 
of knowing why the sppssl tree denied. This Is also neceeaary froa a 
dalaaat's position thet ha can perfect an appeal to the next hither 
judicial authority. We believe the V A can also benefit froa the seae 
etateaent la order to reevaluate their own deoieloo-e»klng process throughout 
the Regional Office eyetea and their ceotreltced Board of Veterans Appeals. 

Again, froa . veteran- a polat of view we esk that eubaoctlcna (d)(1) and 
C2) of iMUm 4067 be retained. The present language allows a cl.la.at oho 
has had his caee decided by a single Judge the opportunity to request s review 
within 30 days of decision by en expanded panel of the court. In essence, ee 
favor the option of continuing with both the single Judge and the panel of 
Judges to review and decide caaee. Thia has the dlatinet advantage of, in 
fact, allowing e veteran to receive a recooelderetloo of an unfavorable 
decision within the Court of Veterens Appeals (COTA>. 

Regarding the added new .ectloo 4066 "Judicial Conference of the Court of 
Vetera Appeal.,- the VPW suggest, that the language in line 15 be expanded 
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to Include officiate of th« Kstlonel Veterans Orgenlsatlone mm well as those 
nurta re presents tires already sdeittad to practice before the Court. This 
proposal has the distinct advantage of keeping the veteran wessunlty, 
particularly that element of the i f— unity that counsels, advises, and 
presents veterans' appeals before COVA to be kept better lnforajed on a 
professional baals regarding changing atendarda or parameters. We believe 
that the above sectioned officials and representatives of these ▼etersns 
service organisations can certainly play a aeanlogful role by ahaplng and 
discussing scans of Improving the adalnlstrstlon vlthln the court's 
jurisdiction. 

Hr. Chairman, this concludes the VFW stateaent. I aa prepared to answer 
any questions you or any eoaaittee aeaber aay have* Thanh you* 
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STATEMENT OF 
LENNOX S. GILMER 
ASSOCIATE RATIONAL EMPLOYMENT DIRECTOR 
DISABLED AMERICAN VETERANS 
BEFORE THE 
COMMITTEE ON VETERANS AFFAIRS 
UNITED STATES SENATE 
MAY 23, 1991 



MR. CHAIRMAN AND MEMBERS OF THE COMMITTEE: 

On behalf of the mors than 1.4 million members of the 
Disabled American Veterans and its Ladies 1 Auxiliary, I am 
pleased to appear before you today to present our views on 
Chapter 43, Title 38, United States code, relative to Veterans' 
Reemployment Rights (VRR) and the Veterans' Judiciary Review 
Amendments Act of 1991. 

Mr. Chairman, we want to thank you and the other members of 
this Committee for your continuing concern over the employment 
rights of our nation's veterans. 

Approximately three years ago, former Assistant Secretary 
of Labor for Veterans' Employment and Training (ASVET) Don 
Shasteen announced his office was working on a comprehensive 
rewrite of the veterans' reemployment rights statute. The 
current Assistant Secretary Tom Collins stated he was continuing 
that effort. However, it wasn't until the eve of the hearing 
held by the Houss Veterans Affairs Committee on March 7, 1991, 
that the executive branch submitted its draft legislation. 

In the past IS years, no Administration, to our Knowledge, 
has proposed any meaningful legislation to address the 
employment concerns and needs of our nation's veterans until 
now. Instead, with minor exceptions, every Administration since 
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President Nixon has actually opposed employment initiatives for 
our nation's veterans. 

Mr . Chairman, before I address the issue of reemployment 
rights, permit me to offer an observation that may be more 
appropriate for a later oversight hearing. Aa we are all aware, 
a cease-fire has been declared in the Persian Gulf, Assistant 
Secretary Collins* office is providing public information and 
assistance to reservists and employers on the reemployment 
rights program. This is good. However, they apparently have 
taken no action to review the needs of the thousands of troops 
who will return from the Persian Gulf without reemployment 
rights and who will be in need of employment services. Because 
of our concern, we sent Hr. Collins a letter on March X, 1991, 
asking for a detailed plan of action to address the employment 
needs of these soon to be released veterans. A copy of that 
letter is attached. 

The attached April 15, 1991 response from the Assistant 
Secretary for Veterans 9 Employment and Training did not address 
the continuing decline of the Employment Security staff, 
including Local Veterans' Employment Representatives. Also, 
this letter did not acknowledge the Administration's proposed 
decimation of the Disabled Veterans' Outreach Program (DVOP). 
All of this is going on at the same time Employment Service 
personnel are being taken out of their offices to support the 
much needed Transition Assistance Program (TAP) for separating 
military personnel. In fact, the Administration's 1992 budget 
request proposes reducing by over 75 percent the DVOP program 
staffing levels established by statutory formula from 1,885 
staff to 438 staff beginning January, 1992. The DVOP personnel 
are the primary source of staff for the recently initiated TAP 
program. 

An additional concern, Mr. Chairman, is that many 
reservists and National Guardsmen called up to serve in the 
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Persian Culf will not be entitled to be served as veterans 
through the nationwide network of job service offices because 
they do not meet the required period of service. We believe 
these individuals should be accorded veteran status for benefits 
provided through Chapter 41 of Title 38, USC. 

Accordingly, we request you amend Section 2011(4) of Title 
38, USC, by adding a new subaectlon (C) as follows: "(C) 
Reservists or Nat nal Guard personnel who perform active duty 
for other than training purposes, during a war or in a campaign 
or expedition for which a campaign badge is authorised, and 
serve continuously for 24 months, or the full period for which 
they are called or ordered to active duty," 

Reservists and National Guardsmen awarded the Southwest 
Asia Service Medal are currently entitled to veteran* 1 
preference in federal employment and we would urge they also be 
entitled to priority employment services. 

We also suggest you amend Section 2010A, Title 38, USC. 
That Section currently provides for "studies of unemployment 
among special disabled veterans and among veterans who served in 
the Vietnam theater of operations during the Vietnam era 
We suggest a new subparagraph (c) be added as follows? "On an 
annual basis, a study will be conducted of unemployment among 
special disabled veterans and veterans who served in the Persian 
Gulf theater of operations." 

Historically, nilitary personnel, including reservists and 
guardsmen with reemployment rights, have had little difficulty 
in exercising those rights. Currently, employers have been very 
receptive and responsive to their obligations according to moat 
news accounts. 



Reportedly, many employers have gone beyond statutory 
requirements to assure their valued employees who have made the 



2S2 



commitment to servo our country are cared for. This includes 
action* by Constance Newman, Director of the Office of Personnel 
Management. Some of those actions follow? 

o OPM issued a reminder to federal agencies that certain 
reservists are eligible for veterans' preference. 

o OPM issued s F ej^ e^ onns 1 Manual letter 

reminding departments and agencies of health benefits 
continuation for reservists on active duty, 

o OPM issued a memorandum that in the event budgetary 
requirements necessitated the furloughs of civilian 
employees encouraging " . . . each federal agency to 
make exceptions from furloughs for any civilian 
employee who performs active military duty during the 
crisis in the Middle East." 

o OPM issued a memorandum reminding agencies of the 

following: 

(1) Retain employees who perform active military 
duty on the agency's employment rolle in the 
same p osition held before their departure. 

(2) Pay the employee's share of health benefits 
premiums while in a leave without pay status 

during this crisis. 

(3) Use Employee Assistance Programs fEAP) to provide 
counseling and referral services for affected 
employees and family members. 

o One law firm in New York prepared a memorandum 

directed to employers outlining their obligations to 
activated reservists in the work force. 
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0 Other private employers took additional steps such as: 

(1) Providing company newsletters to activated 
reservists. 

(2) Extending health and life insurance. 

(3) Inviting dependents to join wellness and 
recreation programs. 

(4) Written and verbal communications to dependents 
to make sure they understand insurance options. 

(b) Extend pay and benefits 90 days beyond that 
required. 

Mr. Chairman, based on the aforementioned, we believe that 
most employers want to do what is right and what is required by 
lav. Some employers, ae indicated, have already gone beyond 
that required by law. Accordingly, we believe that employees 
will generally adhere to the law. We do, however, anticipate 
there will be many inquiries from reservists and others, 
Including employers asking what their rights and obligations 
are. In that regard, we command Mr. Collins and his staff for 
preparing public service announcements, starting a phone hot 
line and developing other information in response to that need. 
However, we remain critical of the Administration's lack of 
support for programs which will provide services to those who 
need help beyond reemployment rights. 

1 would now like to discuss S. 1095, "The Uniformed 
Services Employment and Reemployment Rights Act of 1991, " 
proposing to completely rewrite Chapter 43 of Title 38, USC. 

At the outset, Mr. Chairman, you should be aware that the 
provisions and intent of S, 1095 are generally supported by the 
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DAV and our testimony contains certain recommendations that, in 
our view, serve to further strengthen the proposed intent of the 
bill. Mr. Chairman, the propoeed Section «01 f Title 38, USC, 
among other things, states "It is the eenee of Congress that the 
Federal Government should be a model employer in carrying out 
the reemployment practices provided for In this Chapter. * We 
fully support that statement and urge its retention In the flnsl 
bill. 

We also support and urge the retention of the provision 
thst Includes, under the definition of "employer," "any 
successor in interest to a person, Institution, organisation, or 
other entity H 

We are pleased to see the Inclusion of the Foetal Service, 
Postal Rate Commission and nonappropriated fund Instrumental- 
ities as employers. 

We also appreciate the many references to the Americans 
with Disabilities Act of 1990 (ADA) -- P.L. 101-336 — as we 
believe disabled veterans will avail themselves of the many 
protections flowing from the ADA. 

Reference is made to the terms "reasonable accommodation* 
end "undue hardship" and refers to the definitions contained in 
the ADA, We believe this is very beneficial for those employers 
who must comply with the ADA and who should not have to meet 
different standards for accommodating the disabilities of 
disabled veterans. 

Nr. Chairman, this measure, Section 4321, would provide 
protection against discrimination to "a parson who performs, has 

performed, applies to perform ... in a uniform service " It 

is not clear to ue if "applies to perform" means an application 
to enter the reserves or is currently in the reserves and 
applies to go on active duty* We urge clarification of the 



ERIC 




255 

7 

intent of this language ao as to avoid confusion at some later 
date. 

Section 4322(c) provides exceptions to the requirement of 
not more than five years of service to be eligible for 
reemployment rights. We urge an amendment to subparagraph (2) 
as follows: after the word "person," add "including a 
disability, injury or disease incurred while serving on active 
duty. " 

Mr. Chairman, Section 4322(d)(2) provides additional time 
for certain disabled veterans to report back to that person's 
employer. This is very important and has the full support of 
the DAV, 

In addition, the following process ihould be incorporated 
into the intent of the bill. In the case of the most severely 
disabled veterana, we believe the veteran must notiJEy the 
employer within a reasonable time frame that he or she is 
interested in returning to work. This puts the employer on 
notice that upon completion of hospitalisation, convalescence 
and/or retraining, the employer will have to provide the 
original job or a comparable one. 

The Department of tabor should continue to be responsible 
for any investigatory/enforcement function. A process could be 
established through a Memorandum of Understanding (WOU) between 
the VA and EOL regarding the responsibility of assisting the 
veteran in notifying the employer. 

The Vocational Rehabilitation Specialist (VRS) or 
Counseling Psychologist (CP) with VA's Vocational Rehabilitation 
Service should be assigned the responsibility of case manager 
and be an intricate component of the rehabilitation plan. At 
the earliest possible date, the VA and a representative of the 
employer should meet w ith t he veteran to determine: 
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(1) That the job 1* still available. 

(2) That the veteran can return to hi a or her pravlous job 
with or without job modifications or accommodations. 

(3) If the veteran will need any retraining or apecial 
equipment to facilitate a return to the job. 

(4) If it is otherwise medically unfeaaible or if another 
job of comparable etatue is offered, whet, if any, 
accommodations, equipment or training will be needed. 

Aa aoon aa thoae queetlons are answered, the Vocational 
Rehabilitation staff should develop a cospreheneive Individual 
Employment Aaslstance Plan ( IEAF) and initiate any necessary 
retraining at the earlleat possible date. 

During these discussions, a determination should be made, 
as quickly aa possible, aa to when the veteran may return to 
work. He bellavw that by making the employer an Integral part 
of the rehabilitation plan and process, the adverse impact on 
the employer can be minimised. We believe this is necessary to 
assure that thoae veterans who receive the most aevere 
disabilities while serving on active duty can return to a 
fruitful, productive career* 

In the event the disabled veteran makes a decision not to 
return to the former employer, the employer should be so 
notified at a reasonable time and the Disabled Veterans' 
Outreach Program (DVOP) Specialist should be made part of the 
overall planning process and development of an IEAP. We believe 
this approach is totally consistent with existing law, Including 
the responsibilities of DVOP specialists under Section 2003(A), 
Title 3a, USC. 
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Section 4323 appears to allow an employer to make a 
determination about the qualifications of an individual to be 
reemployed. Section (a)(1)(B) states in part, "if not qualified 
to perform the duties of a position This apparently 

allows the employer to make that determination. We believe 
clarification is needed to guard aqainst any employer abuse end 
suggest report language be Included to emphasize that the DOL 
retain authority to determine qualification for reemployment. 

Mr. Chairman, we support Section 4324, which establishes 
"special rules for reemployment by the federal government." We 
believe strongly that all veterans should be entitled to similar 
reemployment rights whether they be federal, state or local 
government or private sector employees. To do otherwise would 
constitute a different benefit for the same service. However, a 
clarification or amendment should provide that the veteran is a 
federal employee and due all rights and benefits including pay 
while the federal agency and OPM are making a determination 
regarding feasibility or placement in a comparable job. 

We are extremely appreciative and supportive of your 
provi? «on that would give federal employees the right to appeal 
Merit 5y "ems Protection Board (MSPB) decisions dsnying 
re*ir.'lryr»ei t in the federal government. We believe very 
strongly t> ,t veterans who are employed with the federal 
government prior to entry on active duty, should enjoy similar 
rights and benefits pr^ <ded to those who are employed in the 
private sector. 

We have long had a concern about the difference in legal 
assistance provided former federal employees seeking 
reemployment rights compared to private sector employees seeking 
the same benefit. 

In the case of an employee in the private sector who has a 
complaint, the individual receives assistance and 
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representation, including court action initiated by the 
Department of Justice on his or her behalf. By contract, a 
former federal employee trying to exerciae reemployment rights, 
will be told to file with MSPB. 

Under the current system, private sector employees seeking 
redress have full representation throughout the court system if 
it is determined by the Department of Labor and the Department 
of Justice that court action is warranted. We strongly believe 
that federal employees should be granted no fewer rights tha n 

As an aside to that issue, X would like to point out that 
OPM officials have been very responsive to the issue of assuring 
returning Persian Gulf veterans their reemployment rights as 
intended by law. At a meeting of the Secretary's Committee on 
Veterans 9 Employment (SCOVK) at the Department of Labor, Deputy 
Director of OPM, Bill Phillips, indicated that he and Director 
Newman would be willing to take any case where a federal agency 
declined to comply with the law, if necessary, "to the Oval 
Office.** Mrs. Newman and Mr. Phillips have been unwalverlng in 
their support for providing everything possible to those federal 
employees who have been called up to active duty during the 
Persian Gulf crisis. We are very appreciative of that and would 
be remiss if we did not acknowledge their extraordinary efforts. 

Mr. Chairman, absent from your bill is any reference to 
civil penalties. We testified on March 7, 1991, before the 
Subcommittee on Education, Training and Employment of the House 
Veterans Affaire Committee in support of the provision that would 
provide a ■ civil penalty of not more than $25,000 for each 
such failure or refusal ..." to reemploy an eligible veteran. 
There may be recalcitrant employers who would be more amenable 
to compliance with the law if they knew they were faced with not 
only back pay expenses, but also a substantial civil penalty. 
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H.R, 15 3 

Hr. Chairman, the measure H.R. 153, the Veterans Judiciary 
Review Amendments Act of 1991, was approved earlier this year by 
the full House of Representatives and referred to the senate. 
The bill is virtually Identical to legislation that was 
introduced last year in the 101st Congress at the request of 
Court of Veterans Appeals (COVA) Chief Judge Frank Nebeker. 

The DAV has no objection to favorable consideration of H.R. 
153 by the Committee, however, we do have one sv age a ted language 
change as follows: 

Section 3 of the bill would extend COVA the annual 
authority to establish a "Judicial Conference" composed of COVA 
judges themselves, with the active participation of "... persons 
admitted to practice before the Court and . . . other persons 
active in the legal profession." 

Mr. Chairman, we recommend the addition of the phrase "and 
Veterans Affairs claims representation" after the word 
"profession" in Ssctlon 3 of the bill. 

Such a language change would ensure that nonattorney 
representatives, who do provide significant representation 
before COVA' a bar, would indeed have an active role in the 
Judicial Conference. We note for the record, Mr. Chairman, that 
Chief Judge Nebeker nas stated that he envisions the proposed 
Judicial Conference "... would focus on the specialty of 
veterans law and would take i nto pa rticular account th e needs 
of a large number of nona tto rney representatives who pr actice 

before our Court " (June 13, 1990 letter from Judge 

Nebeker to House Speaker Foley EMPHASIS ADDED.) 

Mr. Chairman, our suggested language modification would 
indeed give real meaning to Judge Nebeker ( s stated desire that 
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the proposed Judicial Conference verve the need* of nonattorney 
representatives . We urge the Committee to emend H.R. 153 
accordingly. 

Mr. Chsirman, I vould like to again thank you for the 
opportunity to appear before you today end X would be hippy to 
answer any quest ione. 
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NATIONAL SERVICE a*d LEGISLATIVE HEADQUARTERS 
SO? MAINE AVE WE 5 *t 
WASHINGTON DC MOS* 



Harch 1. 1991 



Nr. Thomas E. Col line 12! 
Assistant Secretary for 

Veterans* Employment and Training 
U.S. Department of Labor 

Room S1313 

200 Constitution Avenue, HW 
Washington, DC 20210 

Dear Mr. col Una: 

I recently received a copy of "The Labor Exchange" dated 
February. 1991' One of the headline articlea is "VETS braces 
for war a end." In this brief article, Executive Assistant 
Leslie Elliott indicates "... har office is preparing a public 
service announcement and printed Information to inform employ ere 
and returning reservists of their re-entry employment rights . " 

We are appreciative of your office's efforts to provide 
meaningful information and services to those with reemployment 
rlghta. However, we are concerned that nothing is being done to 
prepare for the onslaught of troops serving in the Persian Gulf 
or in other parts of the world providing support who will need 
employment services. 

It has been estimated that as many as 200, 000 troops 
returning from the Gulf will be discharged after the war is 
over. Our concern is compounded when you look at the profile of 
those serving in the Gulf . Information indicate*! that the 
average age of those serving is 27. However/ the average age in 
the infantry is 20. Reservists make up approximately one third 
of the troops while nonreservists make up two-thirds. It is the 
two-thirde of ti.ose in the infantry ranks wa are most concerned 
about. Many of them say come home disabled and will need 
training or retraining and, perhaps moat appropriate, services 
through the VA's Vocational Rehabilitation Program. Those not 
disabled are going to need not only transition services as may 
be provided through the Transition Aeel stance Program (TAP) but 
also one-on-one employment assistance and referrals through the 
existing network of LVERs and DVOFs. TAP is not designed to do 
that. 
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Hr. Thoaaa B. Co Ulna III 
Pl»rch 1, 2991 
Pao* 2 



Thar a iff oood raaaon to baliava that you will not ba abla 
to adaquataly aarva thaaa Burnt vatarana. In tha 12-aonth 
Period andlng Juno 30, 1990. tort than ono million vtUrim 
a — kino aaa>lov»ant a aalatanco rtctlvd no raaortabla — rvlco. 

Ha would aporoelato it If you would provido ua a data! lad 
out Una of tha atopa bolny plannod by your offico to aaauro not 
only raaorvlata roealvo tlaaly and adaguata information and 
aaaiatanca, tout also thoaa vho do not hava raaarva atatua. tha 
bulk of vhoa fall in tha lattar category. 

Ha vary much appraclata your intaraat in thia aattar and 
look forward to your raapenaa. 




National B^ployaant Diractor 
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U.S. Department of Labor 



APR 2 5 Mi 



AHMMSMntiryfar 




Mr. Ronald w. orach 
National Employment Director 
Disabled American Veterans 
807 Maine Avenue, s.W. 
Washington D.C. 20024 



This is in response to the concerns expressed in your letter 
dated March 1 regarding our plans for serving the veterans 
returning from Operation Desert Storm, particularly those who 
return with disabilities. You, of course, realize that the care 
given to our Nation's veterans is of mutual concern « In reality, 
we share similar, if not the same, views in this area. 

The public information campaign that we have launched is not 
geared exclusively to reservists and National Guard members , but 
to veterans, reservists and National Guard members* This 
campaign did indeed start off with the production of fact sheets 
for returning reservists and National Guard members in reaction 
to the ambiguity in the applicable statute as to the number of 
days by which they must report back to work* Once that was 
clarified, efforts concentrated on all Desert Storm participants, 
regardless of their geographical assignment « As you know the 
VETS information hotline at 800-4422-VET is available for ALL 
returning troops, 

we are mindful that the wave of veterans being released after 
Desert storm may be followed by annual crests of veterans 
released as part of the downsizing of the military. We also know 
that those staff positions funded under ths Disabled Veterans* 
Outreach Program ( DVOPJ/Local veterans' Employment 
Representatives ( LVER) were not designed to stand alone or 
supplant the priority services available by all staff of the 
public employment and training system. For these reasons, we 
rely upon our Federal-State partnership and will draw support 
from the resources of all Job Service staff to provide direct 
labor exchange services to returning Desert Storm veterans j 
whether or not they served in the Persian Gulf area. 

Our plans include massive numbers of briefings to all separating 
veterans, reservists and National Guard members at demobilization 
points, separation centers, and Transition Assistance Program 
centers on their rights under the Veterans* Reemployment Rights 
Act, as revised by Public Law 102-12, as well as briefings for 
employer organizations as to their obligations under the statute. 



Dear 
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At tfcas* briefinge, those veteran* not covered under tha Act or 
with no employment to which to return ltirn of the assistance 
available to them toy both tho Job Service staff and tho 
individuals fundad by our grants. 

in your lattar you raisad doubts as to tho ability of thaaa Stata 
staff to provide poaitiva results baaad upon your analysis of 
Program year 1990 data. By looking at tho reports f Had by tha 
Employment and Training Administration for tho period which andad 
June 30, 1990, X hi how tha ovar ona Billion vataxans not 
countsd is tha 'received soaa service* item, wars aesumed by you 
to hava racaivad no sarvica. A closar look at tha data, with tha 
call dafinitiona in alnd indicataa that of tha 2,3 74 #563 vatarans 
ragiatarad during that twelve-month pariod, 577, S13 vara plaead 
or obtainad employment, 20,223 vara plaead In training and 
1,307,313 racaivad son othar raportabla sarvica; individuals 
plaead in jobs or training, or who obtainad aaployaant , are not 
included in tha "sons raportabla sarvica 19 cetegory. Ona can than 
conoluda that 369,517 individuals who wars ragiatarad as vatarana 
did not rsealva aarvicas bayond application. This la not a larga 
nuabar nationally, given tha number of vatarans who apply for 
unaaploymant cospansation and must ba ragiatarad, but who 
actually will raturn to union jobs or saasonal aaployaant, and do 
not accept tha offar of sarvica every year. 

fta agraa, howavar, that tha aaauranoa of adequate employment ami 
training sarvica da 1 ivory raliaa haavlly on a concartad sf fort by 
dadicatad staff with tha full support of raiatad aganclaa. wa 
now an joy a vary good working ralatlonshlp with savaral aganclaa 
within tha Department of Labor and hava af feutlvm Kaaoranda of 
understanding algnad by kay of ficlala within tha Departments of 
vstarans Affaira and Defense, and tha of flea of Parsonnal 
Management. Z as confidant that with tha support of tha aajor 
vatarans 9 organlaationa thia team can rlsa to tha chsllangaa that 
lia ahaad. 

X hope you shara ay confidence and I thank you for your intaraat 
and input on bahalf of our Nation's vatarana, and your continued 
support. 

sincerely. 
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Mr. Chairman, AMVETS is grateful lo you and Members of the Senate Committee 
on Veterans Affairs for giving our organization the opportunity to provide our insights into 
two distinct areas this morning: (1) Proposed legislation which would restore educational 
assistance entitlements to those members of the military - both active and reserve - who 
could not complete educational courses or programs utilizing these programs due. to 
activation or transfer in support of Operations "Desert Shield* ami "Desert Storm," and (2) 
Legislation which would update Chapter 43 of Title 38, United States Code, Veterans 
Reemployment Rights. 

With regards to the provision of educational entitlements, AMVETS sees no reason 
wh legislation which would reinstate educational as si s t a n ce entitlements to Operation 
"Desert Storm" and "Desert Shield" participants in the programs under Chapters 30, 32, and 
35 of Title 10 of the United States Code and Chapter 106 of Title 10 should fifil be passed 

As Senator Cranston mentioned in his remarks accompanying SJtofc Section 1 would 
do little more than restore educational assistance entitlements for active duty service 
members, dependents and survivors, ami reservists who had received payment of VA- 
administered educational benefits but were unable to complete their courses as a result of 
the change in their duties, or of their activation, in connection with the Persian Gulf 
conflict Section 2 of S, 868 would likewise extend the delimiting date for utilization of VA- 
administered educational benefits by such a period mat equals the length of activation or 
mobilization. 

AMVETS feels that neither one of these requests is excessive in either their cost or 
scope. It is our understanding that the financial costs involved with passage of this 
legislation would be $10 million in 1995 and $40 million in 1996. The administrative 
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burden of adjusting such benefits - white not even known by the VA. - would not be 
excessive. 

As an individual who benefitted greatly from VA«administered educational benefits 
in the late 1980S - while concurrently serving as an officer in the Naval Reserves - I 
couldn't fathom having my hard-earned educational benefits penalized in the event of recall. 
Furthermore, as a recently de-mobilized Medical Service Corps Officer, 1 know first-hand 
numerous young men and women who were recalled in support of Operations "Desert 
Storm" and "Desert Shield" Individuals who - due to reasons ranging from transfer to the 
Kuwait Theatre of Operations, transfers to Naval Hospitals in other parts of the United 
States, or simply rotating 12-hour shifts out at Bethesda - had to withdraw from higher- 
education programs in which they were enrolled. For many of them, the recall period 
(which for some still exists), started at the beginning ~ or during - the Fall 1990 Semester 
and continued through the now-ending Spring 1991 Semester. 1 read recently that it is the 
Department of Defense's ime&t to have the majority of Guard and Reservists home and 
demobilized by July - almost a year after some of them were called up. In light of these 
aspects, this education re-instatement package is not a tot to ask ami certainly will send the 
right message to current members of the military as well as those considering joining. 

The Veterans Reemployment Rights agenda of this hearing is an extremely 
important issue to AMVETS membership, and we are pleased that the Committee saw fit 
to finally address some of the more dated provisions of this law. As you know, AMVETS 
last year opened up membership in our ranks to members of the guard and reserve. 

After careful review of the proposed changes to Chapter 43, Title 38, - including 
review of H.R. 1578 ~ AMVETS is pleased with some of the proposed revisions that have 
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been made. First of all we appreciate ihe dear delineation of the types of discrimination 
prohibited by the legislation as defined in Section 4321, particularly the inclusion of such 
employment areas as promotion, retention, or reemployment Second, the extension of the 
reemployment rights from a period of four years to five years as well as the standardization 
of the "return period" for a service member to an employer will help to not only make if 
easier for an individual to serve in the military, but will make the laws governing that 
service dearer and easier to understand. Third, we strongly endorse the inclusion of the 
provisions which grant a two-year interval for return to an employer of a service member 
who was hospitalized due to a service-connected illness or injury. The current law is dearly 
and blatant!} unreasonable. 

Finally, AMVET5 supports the language in this legislation which provides thai 
entitlement to reemployment rights does not depend on timing, frequency, duration, or 
nature of service, AMVETS has long been an opponent of those rare cases of 
"reasonableness tests" in determining a service member's rights and ben fits. 

While we have briefly touched upon some of the more pertinent provisions of this 
legislation (to AMVETS' membership), we want to go on the record again as supporting 
this entire piece of legislation and the efforts of this Committee and the House Committee 
on Veterans Affairs to bring this re-write about We consider it fare, timely, and truly 
reflective of the "nature of the business" of serving in the United States military in the 
1990s. 

While not directly related to the intent or provisions of veterans reemployment, 
AMVETS wishes to bring forth two concerns related to military service and readjustment 
to civilian society. First, is the area of discrimination as it relates to the application of 
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credit Although this legislation prohibits an employer from discriminating against an 
employee - who also is a service member - in the areas of initial employment, 
reemployment, retention in employment, or promotion based on that individuals military 
affiliation, we are contented that the same protection does not adequately extend to these 
same individuals in the granting of credit. The recently-amended version of the Soldiers 
and Sailors Civil Relief Act of 1940 did not contain adequate provisions to protect members 
of the Guard and Reserve from discrimination in the application for credit As we know, 
the Soldiers and Sailors Act allows for an interest-rate reduction for many types of 
consumer debt - including home and auto loam. Since, under current market conditions, 
this interest rate reduction is significant it is our concern that any member of the Guard 
and Reserve who applies for credit may be denied by a lending institution due to the 
possibility of a rate reduction, 

Our second concern is with Chapter 42 of Title 38 of the United States Code, 
"Employment and Training of Disabled and Vietnam Era Veterans. 1 ' While we applaud the 
current legislative initiative to redefine eligibility for job training tad assistance from the 
established 180-day service period to 90 days, we are n/>t convinced that this new service 
period is adequate in addressing the rightful definition of a veteran in light of the United 
States' recent involvement in Operations "Desert Storm* and "Desert Shield* 

Leading up to this conflict - particularly in the weeks Just prior to commencement 
of hostilities on January 16, thousands of Guard and Reserve personnel were recalled to 
active duty and sent to the Persian Gulf theatre. On February 27 - just 42 days later and 
after 100 hours of a land battle - the war was completed. Within a week of cessation of 
bostUiues, military members were returning to the United States and certain reservists were 
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being demobilized In light of the exceptionally large reserve activation (including member* 
recalled and sent to the Persian Gulf leading up to February 27), the eiiremely short 
duration of the war, and the almost instantaneous demobilization upon cessation of 
hostilities, AMVETS is concerned that a 90-day provision will not encompass all deserving 
veteraas who participated in the war. If this proposal (90 days) is enacted, it is conceivable 
that a member of the Ready Reserve serving in a combat MOS may qualify for a Combai 
Infantry Badge or Combat Medic Badge (30 days) but not qualify for professional education 
and training services. 

What we are proposing is language which would tie definition of veteran for 
employment and counseling programs to the awarding of campaign ribbon or expeditionary 
medal consistent with service in a combat theatre, W*> feel that this type of provision will 
more accurately reflect an individual's contribution to military service during recall granted 
that the provisions for the awarding of a campaign or expeditionary medal are appropriate. 

Again, AMVETS wishes to express our sincere appreciation to the Committee for 
allowing us to provide our thoughts and concerns to you in these areas. We stand by to 
provide you with any further information or support. 



v 




ERIC 



271 




PARALYZED VETERANS 

OF AMERICA 

Cftw I ifttf Dy tt» Congrcn 
of ctwunrctdstacaf 



STATEMENT OF 

CLIFTON E. DUPREB, ASSOCIATE LEGISLATIVE DIRECTOR 
PARALYZED VETERANS OF AMERICA 
BEFORE THE 
SENATE COMMITTEE OH VETERANS' AFFAIRS 
CONCERNING 
S. 868 

"PERSIAN GULF VETERANS EDUCATIONAL ASSISTANCE AMENDMENTS* 

S. 1095 

"UN IF' P>! EH SERVICES 'EMPLOYMENT AND REEMPLOYMENT 
RItfHTS ACT OF 1991 ■ 

AND 

H.R. 153, "VETERANS' JUDICIAL R .VIEW Arr ■ 

AND 

S. 1050, *U,S . COURT OF VETERANS APPEALS AMENDMENTS" 

MAY 21, 1991 

Mr* Chairman and Members of th& Committee, it is a pleasure and 
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and present our views regarding certain needed changes and 
Improvements in veterans' education and employment benefits and 
judicial review issues. 

Since 19M , over 20 million men and women have trained under the 
various education programs administered by VA. It has been 
estimated that these veterans will pay up to eight times the costs 
of their education in federal income taxes based on *:he added 
lifetime income their education made possible. 

Mr. Chairman, PVA encourages you to enqage in aggressive oversight 
of these programs and to continue to consider legislative 
initiatives such as those you are considering today. By so doing, 
you will ensure that the Nation's investment in the benefits being 
made available to our veterans and service personnel will remain 
strong . 

S. 868, ENTITLEMENT TO EDUCATION AL ASS ISTANCE 

Mr. Chairman, PVA supports this legislation which is intended to 
provide educational assistance program enhancements through the 
cancellation of a portion of the direct student loans to members of 
the Armed Forces who served in a combat zone in connection with the 
Persian Gulf conflict. The bill would also require the restoration 
of educational benefits and tuition reimbursement for those members 
of the Armed Forces who were unable to pursue studies because of 
military commitments. In addition r the bill extends the delimiting 
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date for reservists' education entitlement by the length of their 
periods of active duty, and provides that reservists are not to be 
considered to have been separated from the Selected Reserve for 
education benefit purposes by reason of their active-duty service. 

This provision proposes to restore educational assistance 
entitlement to participants in the pursuit of courses which they 
were unable to complete because either they were reservists who 
were called to active duty, or, in the case of active-duty 
servicemembers , they were assigned duties that prevented r.hem from 
completing their courses. 

Mr- Chairman , PVA supports this legislation which would further 
define VA educational entitlements by making several appropriate 
amendments to Chapter 30, title 38, United States Code, and Chapter 
106, title 10, United States Code. In addition, the bill addresses 
several features of Chapters 32 and 35 of title 38, United States 
Code, which would result in the improvement and standardization of 
several aspects of these programs. 

The legislation, as a whole, will assist young men and women in 
obtaining an education they might not otherwise be able to afford. 
It also promotes and assists the ail volunteer military of the 
United States by attracting qualified men and women to serve in the 
active duty Armed Forces and the Select Reserves. 

3 



277 



274 



THE SURVIVORS' AND DEPENDENTS' EDUCATIONAL ASSISTANCE PROGRAM 

ftMgapttFffTs 

Programs authorized by Chapter 35 have great significance for the 
members of PVA and their families. Through these programs, the 
dependents and spouses of a severely disabled veteran can pursue an 
education without depleting the family's savings or without 
accumulating significant debt. 

For the purposes of maintaining continuity and equality in the 
program, PVA opposes VA's legislative proposal to eliminate 
eligibility of stepchildren for Chapter 35 Survivors* and 
Dependents' Educational Assistance. 

S, 1095. UNIFORMED SERVICES EMPLOYMENT and REEMPLOYMENT RIGHTS 
ACT OF 1991 

Mr. Chairman, we want to thank you and the other members of this 
Committee for your continuing concern over the employment rights 
of our Nation's veterans. The Veterans* Reemployment Rights (VRR) 
provisions of Federal law, which safeguard employment and 
reemployment rights in civilian employment of members of the 
uniformed services, have been in effect for over fifty years. 

Although *~.he law has effectively served the interests of veterans, 
members of the Rpserve Components, the Armed Forces and employers, 
the current statue is complex, at times ambiguous, and, in some 
instances, does not reflect court interpretations made through the 
years. Members ot the uni termed services and employers have, on 
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occasion, expressed confusion and uncertainty regarding their 
rights and responsibilities under current Chapter 43/ title 38, 
United States Code. 

The reemployment rights program is certainly due for a complete 
review, providing assessment of the needs and experiences of 
returning Operation Desert Storm Reservists and national Guard 
members. 

Mr, Chairman, we are very appreciative of the action taken in the 
legislation to provide employment to those reservists who incur a 
disability while serving on active duty. We strongly support the 
provision contained in the bill which would allow a disabled 
individual up to two years hospitalization and convalescence before 
exercising his or her reemployment right options. 

We do see circumstances when the disability, such as a spinal cord 
injury, could be so severe as to necessitate extensive training or 
vocational rehabilitation efforts necessary to return to 
employment. Under this arrangement the disabled veteran would have 
an obligation to notify the employer of the intent and ability to 
resume work. After that, the employer, the disabled veteran and 
the VA's vocational rehabilitation division, would work together in 
formulating a rehabilitation plan in a case management concept that 
would be compatible with the disabled veteran's needs as well as 
the needs of the employer. 
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PVA strongly supports youi provision of accommodation which 
certainly should be no less than that ptc^dt*! under current law 
contained in the Americans With Disabilities Act of 1990." We 
also support your provision which clarities that all persons, 
including disabled persons, generally must be restored in positions 
for which they are qualified and which they would have attained had 
they never left tor military S' rvicn 

PVA supports the continued coverage by an empioyer-of f esed health 
insurance program, at the employee's request. Coverage would not 
exceed eighteen months after the commencement of such servie, 

PVA supports the provision which would provide a federal government 
employee the same representation by the Office of Special Counsel 
before the Merit Systems Protection Board and in judicial review of 
Hoard decisions as thos*» p*-n»v.ded persons, employed by state and 
private employer <* . 

H.R. 153, "VETERANS ' JUDICIAL REVIEW ACT" 

PVA opposes the provisions contained in H.R. 153 which would strike 
subsection lb) of Title )n t v section 4067. That Section 

provides that The Court shall include in its decision a statement 
of its conclusions of law and detent mat ions as to factual 
matters.' This is an important right for veterans and mttt i-B 
preserved in the law. 
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Quite simply, when a veteran seeks review from the Court, the 
veteran is entitled to be informed, in language he or she can 
understand, the findings made by the Court and the reasons for 
those findings. 

While this information is naturally important to the veteran, it 
is, in the infancy of judicial review, important for advocates of 
veterans . Veterans' advocates will be severely hampered in their 
representational efforts if they cannot discern the reasons xor 
past Court decisions. The development of the law by the Court is 
an important new phase in the law of veterans benefits. if the 
Court is not required to give reasons and legal bases for its 
decisions it will be difficult to use its decisions for legal 
precedent and to predict how the Court would rule in future cases— 
a matter of extreme importance for organizations representing 
veterans in administrative and judicial proceedings. 

It is also important to note that while the Court, in general 
terms, acts as an appellate body, it is the first stage of Judicial 
review. The BVA is constrained by statute to follow VA regulations 
and legal opinions of the VA General Counsel. The Court must pass, 
for the first time on the legality of both of these. To permit the 
Court to pat's on questions such as this without opinion, would 
severely hamper t he advancement of the law of veterans benefits - 

The Court has already rendered a decision under which it issues 
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summary dispositions of certain cases- See Frankel v. Pervinskl , 
U.S. Vet. App. No. 89-167 (Aug, 17, 1990). Attached to our 
testimony is a decision in Perry v. Derwinkski which was issued 
under the Frankel criteria. PVA has received complaints from 
veterans who have received such dec sions in their cases. The 
veterans simply cannot understand ^h«st the Court has decided in 
their case. The Court's decisions are not widely distributed. 
Consequently the recitation of a case name as a substitute for the 
legal bases upon which a case is dacided does not truly inform the 
veteran why the Court ruled as it did in the veteran's case. The 
proposed legislation would permit the Court to do away with even 
this limited explanation ot its decisions, PVA believes our 
nation's veterans are entitled to more. 

The Committee should make no mistake, however, by believing that 
the repeal of this provision is a mere technical amendment. It 
will remove a significant right and due process protection 
currently enjoyed by all veterans applying to the Court for relief. 
Perhaps the repeal of 38 U.S.C § 4067 ^b) would be appropriate some 
years from now when an adequate body of law is built by the Court 
and when the Court has devised a way to make its decisions 
available to the general public. It's passage at this time is, in 
our judgement , premature. 

H,R. 153 also proposes a new statutory provision, 38 U.S.C. § 4086, 
that would authorize a Judicial Conference of the Court of Veterans 



8 



279 

Appeals. We oppose this provision as premature. 

Despite clear legislative history that Congress intended that non- 
lawyer practitioners be permitted to practice before the Court, the 
Court is now wrestlin^ with under what circumstances such 
individuals should be permitted to practice before the Court. In 
fact, the Court issued a preliminary rule that would severely 
restrict the practice of non-attorney practitioners before the 
Court. Until such time as the issue of who will represent veterans 
and how representation before the Court will be conducted is 
finally settled by the Court, the scope or need for any Judicial 
Conference focused solely on the Court of veterans Appeals has not 
yet been demonstrated. 

This is especially true because attorneys who practice before the 
Court already have a voice in the Court's business. Currently the 
Court participates in the Judicial Conference for the United States 
Court of Appeals for the Federal Circuit. This gives attorney 
practitioners sufficient opportunity, at this early stage in the 
Court's practice, to receive and dispense information regarding 
improving the administration of justice within the Court's 
jurisdiction. Attached to our testimony, as well, is a copy of 
this year's schedule of the Federal Circuit Judicial Conference 
including the "breakout session" program given by the Court of 
Veterans Appeals, 



9 



2 S3 

ERIC 



280 

PVA has no objections to the modifications of the redesignated S 
(c) of 38 U.S.C. S 406"// to the repeal of the current S (d) of that 
statute nor to the prjpoaed modifications of 38 U.S.C. S 4068(b)(2) 
and 38 U.S,C. S 4054. 

St 

PVA, has no objection to this legislation which would allow the U.S. 
Court of Veterans Appeals to accept voluntary services, gifts and 
bequests . 

Mr. Chairman, I woulc like to thank you again on behalf of the 
members of the Paralyzed Veterans of America for holding this 
hearing on these most important and timely matters. This concludes 
my testimony, and I will be happy to answer any questions you may 
have. 
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UNITED STATES COURT OF VETERANS APPEALS 

No. 9047 
WlLUAM R. DERRY, AFPEUaNT, 
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Edward J, DERwiNsia 

SECRETARY OF VETERANS AFFAIRS, APP EL LE E. 

On Appeal from the Board of Veterans 1 Appeals 
(Submitted July 5 f 1990 Decided October 23, 1990) 

William R. Deny, pro sc. 

Raoul L Canvll, General Counsel Iso^y M. Tapp, Assistant General Counsel, 
Andrew I Mullen, Deputy Assistant General Counseljnd R. Randall Campbell were on the 
brief for appellee. 

MEMORANDUM DECISION 
Before FARJLEY, Associate Judge. 

FARLEY, Assorate Judge: In its decision of Januaiy 22, 1990, the Board of 
Veterans' Appeals concluded that service connection for a seizure disorder and service 
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connection for * sleep disorder were not demonstrated by the evidence presented. The 
Board denied the veteran's claim and this appeal followed. 

Upon consideration of the record and the briefe of the parties, it is the holding of the 
Court that appellant has not demonstrated that the Board of Veterans * Appeals committed 
either factual or legal error which would warrant reversal. See Gilbert v. Derwinski, U.S. 
Vet. App. No. 89-53 (Oct. 12. 1990); see also Anderson v. City of Bessemer City, 470 U.S. 564 
(1985); DartviBe Ffywoad Corp. y. United States, 899 F2d 3 (Fed. Or. 1990). Summary 
disposition is appropriate. See Frankei v. Derwinski, U.S. Vet. App. No. 39-167 (Aug. 17 
1990). 

Therefore, the decision of the Board of Veterans' Appeals is AFFIRMED. 
Copies to; 
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Mr. Chairman, members of the Committee, i am Allan Ostar, President of the American 
Association of State Colleges and Universities (AASCU), I appreciate this opportunity to 
present testimony in support of S. 868. a hill to improve educational assistance benefits for 
members of the Selected Reserve of the Armed Forces who served on active duty during 
the Persian Gulf War. 

AASCU represents over 371) public colleges ami universities and 30 state university systems 
across the nation enrolling more than 15 million students. AASCU campus locations range 
from small rural communities to large urban centers, and our student population is truly 
representative of our nation's diverse citizenry. 

AASCU houses the Servicemembers Opportunity Colleges (SOC), an organization that was 
created in 1<*73 by the higher education community with the objective to expand and 
improve postsccondary educational opportunities for military personnel and veterans. 

AASCU has long been an advocate of establishing partnerships between the military and the 
higher education community. Certainty we support legislation that reinforces these 
partnerships by guaranteeing that there are no penalties in terms of educational entitlements 
for those who served in Desert Shield and Desert Storm, 

The nation rallied behind our troops during the Persian Gulf conflict, and we must continue 
to show our support for the men and women that risked their lives in the line of duty now 
that the conflict has ended. It would be a disgrace if we did not restore all education 
entitlements that were used for course work that could not be completed because of service 
in the Persian Gulf War, and extend the delimiting date for reservists* education entitlements 
by the period of time they served on active duty, 

In fact, the education entitlement provided for in Chapters 30, 32, and 35 of Title 38, and 
Chapter 106 of Title 10, are sparse enough as they now stand. It would be a severe injustice 
to permit these entitlements to be eroded by precisely the kind of service that was their 
justification in the first place. 
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In addition to ensuring that there are mi penalties for service when called, we must do more 
to encourage service members and veterans to use their benefits to get a college education. 
History suggests that it is in the national interest to do so. 

More attention must be paid to making veteran's education entitlements attractive and 
relevant to the needs of the modem veteran, who is an adult student in a changing 
educational environment. We need to place mure Cflipftasis op vocational e ducation and 
jgfe naming, as well as encouraging the increasing numbers of v eterans wifr undergraduate 
degrees to use tftejr education benefits towards a gra duate degree Benefits must also be 
increased. Veterans education benefits have not been adjusted for inflation i n six years, 

In addition to the proposals set forth in S.868, I suggest that Congress begin a more 
comprehensive review of veterans* educational entitlements with an eye toward strengthening 
them and tailoring them for the 1990V Ideas that should be considered are: 

• Create an aggressive, multi-Departmental program tu facilitate the educational 
aspects of transition from military to civilian life. < Current efforts are not yielding the 
level of participation that the country needs.) 

• Consider making Chapter 30 benefits available to Reservists and National Guard 
members called up for more than 180 days and who served in the combat zone for 
more than 90 days. 

• Establish an active effort to encourage veterans not oriented toward an academic 
degree program to participate in occupational instruction offered by junior colleges 
and in apprenticeship / on-the-job training programs. 

• Do not permit Montgomery CI Bill benefits to be considered as "income" in the 
means test for determining student financial aid. Veterans should be rewarded for 
then service. They should not be penalized because they are receiving entitlement 
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as a result of that service (Especially since they contributed S 1200 to the fund in 
order to receive benefits.) 



• Consider extending the time limits for eligibility to receive education benefits as an 
adjustment to changing practice in academe. 

• Adjust CI Bill benefits for past inflation and consider some kind of indexing for the 
future. 



• Make all the nation s servicemembers, including the Reserves and the National 
Guard, eligible to pursue graduate programs with the aid of their benefits. 

• Promote programs to encourage veterans to use their benefits to help fill critical 
skills needed in the nation's schools and workplaces. ( Servicemembers have skills 
that, combined with education in the civil sector, can help to address teacher 
shortages, nursing and allied health needs, etc.) 

Mr. Chairman, AASCU supports S. 868, and looks forward to working with you to pass S. 
868. But the passage of S. 868 cannot be our ultimate goal We must build upon S. 868, 
and make our veteran's education programs more responsive to the needs of today's 
servicemembers. Providing pas secondary opportunities for the servicemembers and 
veterans of our armed forces not only benefits those individuals involved but helps to 
strengthen the economic well- being of the nation. 
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A Statement to the Senate O 



ittee 



OB 



Vat trans ' Affair* 



United State* Senate 



23 May 1991 



Mr. Chairman and Members of the Cosaittee: 

It la a pleasure for me to provide you vith the legislative position 
held by the Association of tht United States Army on two bills before you 
today: "S. 868, a bill to amend title 10, United States Cods, and title 
38, United States Code, to improve educational assistance benefits for mem- 
bers of the Selected Reserve of the Armed Forces who served on sctlve duty 
during the Persian Gulf War, an4 for other purposes", and W S. 1095, a bill 
to amend title 38, United States Code, to Improve reemployment rights and 
benefits of veterans and other benefits of employment of certain members of 
the uniformed services. w 



Ones again the Senate Conslttee on Veterans' Affairs has moved swiftly 
to provide relief for members of the Active and Reserve Components vho may 
be in danger of losing s portion of their educational benefits provided by 
titles 10 and 38- Tou are to be e amended for your recognition of and solu- 
tions for what could become inequities in the rights of our service person- 
nel to pursue their educational seels tanee entitlements. 



S. 868 
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It is not clear Co our Association hov the rights of retirees who were 
recalled to active duty would have their benefits protected. Since they 
are not referred to specifically* are they protected in the same manner as 
active duty personnel and members of the selected reserve? If there is an 
oversight in this regard, we recommend that retirees recalled to active du- 
ty receive the same consideration as any other participant in the education 
assistance program of the Department of Veterans* Affairs. 

Additionally , some course curriculs are designed sequentially and must 
be followed course by course. It may be that a student vould have to wait 
for an entire academic year before enrolling in another courae because of 
having withdrawn from a previous prerequisite in the major course of 
study. The lav must be responsive to a situation sjch as this and provide 
additional time beyond what the amendment has intended. Although this 
would be an unusual circumstance it must be recognized as a potential prob- 
lem area for our veterans. 



Operations Desert Shield and Desert Storm provided a massive test of 
this nation's commitment to reemployment rights of reservists. While the 
current lav has been adequate in solving most of the reemployment problems 
associated with inactive duty training, annual training and active duty for 
training, it did not pass the litmus test of understanding during the re- 
cent mobilization for the Persian Culf crisis. 
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Members of the reserve need e lev thet th*y ceo reed end really under- 
stand We think you ere on the correct azimuth vith your chengee end addi- 
tions vo the current lev but etill teck some elements of simplicity. 

The die h^s been cut on the use of reserve component forces In contin- 
gency ope ret Ions. Fiscal realities have elresdy caused the Department of 
Defense to begin moving toward e regular force that will be about twenty 
percent smaller by 1995. The end strength of the Cuerd end Reserve may el* 
so be reduced proportionately. Future contingencies on the acale of our op-* 
eratlons In the Persian Gulf will surely see commitment of reserve forces 
on a grand scale. 

We agree with the provisions of the bill that would extend reemploy- 
ment rights for one additional yesr thereby providing job protection for up 
Co five years. This change would seem to be responsive to the most demand* 
lng cell to active duty end training requirements thet could confront our 
citizen soldiers* 

Our Association received many inquiries during Desert Shield/Storm con- 
cerning reemployment rights of reservists* The most frequently asked ques- 
tion concerned the time frame in which the reservist must return to work af- 
ter leaving active duty. Tou have defined thst and put it in language that 
our men and women can clearly under stend. There should be no misunderstand- 
ing now between the employer and the employee as to when the reservist is 
available to resume employment. 

Raving said that, there is a need to understand the problems of the em- 
ployer. Should employees who have been on duty for any period of time less 
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Chan 48 months have a uniform time applied to their tenure in returning to 
their job? We need to ensure that involuntary resoval fro* a position does 
not take place before a reasonable amount of tide has transpired, but to 
give the same rights for one veek or two-hundred weeks may be beyond reason- 
ableness. Perhaps we should hear rare from employers on this subject. The 
last thing ve want to do is to alienate the business community in hiring 
members of the reserve component* 

Accrual of annual leave with pay during periods of service is a worthy 
benefit for our reservists and ve would hope that employers would willingly 
adhere to the practice. But, could it be an economic issue which may cause r 
employers to overlook reservists in their workforce. The bill's require- 
ment to treat reservists the same ss any other employee is the right answer 
to this problem. 

Ancillary to this issue of equal treatment is the bill's requirement 
regarding notificaticn for use of annual leave* Unfortunately, ©obi lira- 
tion does not always provide adequate lead time for written notification or 
request (or leave to the employer. The law should recognize time and cir- 
cumstance and allow for reasonable reaction by both employer and employee- 
Overall , the proposed legislation recognizes the problems of reemploy- 
ment rights for reservists. Further care should be exercised in crafting 
the final language of this bill the amendments thereto, 

Ve have a divided interest in this legislation because we have both em- 
ployee and employer interests 'n mind. In the area of litigation the em** 
ployee's interest is well served by offering special counsel through the ap- 
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peal process for government employees. It is fair and equitable end treats 
government employe's th% ase way as those in r»»* orivate sector. 

Our Nation's activation of sore than 200,000 reservists for the Per- 
sian Gulf var has Bade the issue of reserve mobilization a clear reminder 
that the Total Force is just that. A mobiliiatioo call could come in the 
middle of the night with deployment soon after. Today ve have an opportuni- 
ty to craft an easily understood lav protecting the employment interests of 
those called to duty in defense of this Nation. 

Once the Veterans' Reemployment Rights Amendments are accepted as addi- 
tions to the current lav we must make sure that veterans are informed of 
their reemployment rights. At the same time employers should be informed 
of their responsibilities included under chapter £3 of title 38* United 
States Code. Tour provisions for establishment of such a program will fa- 
cilitate improvement of veterans' reemployment rights* 

The Association of the United States Army is sppreciative of the Com- 
mittee's efforts in behalf of the Guard, Reserve and local business profes- 
sionals. 

Thank you for the opportunity to testify in behalf of this proposed 
legislation. 
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Mr, Chairman and distinguished senators of tlie Committee: 

I am vary pleased to have been asked to present testimony to the 
Senate Committee on Veterans' Affairs. The purpose of this 
testiaony ia two-fold, as per your request. I will five the 
opinion of the Enlisted Association of the National Guard of the 
United States (EANGUS) with regards to S* 868 and proposed 
legislation concerning Veterans Reemployment Rights. 

The Enlisted Association of the National Guard has a membership 
over 60,000 strong* We are the only Association working directly 
for the Enlisted men and women who serve in the Army and Air 
National Guard. We appreciate being asked to suomit our testimony 
to your committee and do so with hopes of seeing legislation such 
as this become public law. 



We at EANGUS begun our statement by offering our support to this 
legislation, since the beginning of Operation Desert Shield, the 
House of Representatives and the Senate have drafted legislation 
that makes the lives of any soldier who served more comfortable. 
S. 868 is another piece of legislation that counteracts many 
inconveniences that an individual who served might encounter. We 
applaud these efforts and will do all we can to promote this type 
of legislation. 

The provisions included in s. 868 are another key to solidifying a 
complete benefits package for a vital part of our Nation's Armed 
Forces, The Selected Reserve forces have once again proven their 
importance within the Total Force. This statement in no way 
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undermines any activity of the Active Component, but there is no 
question that thcae troops executed their duties in the best 
possible manner. In many respects, Operation Desert Storm was a 
"textbook* military operation. Never before has our military 
enjoyed such an overwhelming success. The troops who were called 
to serve and their leaders are almost solely responsible for this 
great triumph, but there is one facet within these forces that we 
feel need* *o be included with regards to this benefit. This would 
be those individuals who volunteered for service in the Persian 
Gulf war. As we understand the amendments to read, the persons who 
benefit from this Legislation are the members of the Selected 
Reserve who "had to discontinue such educational pursuit as a 
result of being ordered, in connection with the Persian Gulf war, 
to serve on active duty..." We would like to suggest that the 
amendment reads as a result of being ordered, or as a result 

of volunteering for service, in connection with the Persian Gulf 
War, to serve on active duty...". Although these individuals may 
nave willingly discontinued there education to s . e in Operation 
Desert Storm, we feel that their involvement in the war is valuable 
enough to have any lost education benefits restored to them. 
Volunteer ism and a willingness to unselfishly fight for one** 
country are principles that should be rewarded. The first c-141 
Starlifter loaded with men and equipment, headed for Saudi Arabia, 
was flown by a volunteer force from the Mississippi Air National 
Guard. This kind of dedication is the priciple on which our 
Nation's first volunteer Militia was founded on. We at EANCUS feel 
that the dedicated men and women who make that principle a reality 
today should be included in the list of personnel eligible for 
benefits under S. 868. 



3)} 



298 



The second issue we would liks to address concerns the unused 
amount » of monies remaining in the Department of veterans Affairs 
Educational Assistance Fund. According to a briefing given by the 
OVA in March, there is approximately 745 million dollars lying 
unutilized in the education fund. These funds are collected solely 
for the purpose of helping deserving servicemen and women receive 
a higher education. We would like to suggest the possible 
expansion of the program to include Graduate level studies. 
Educational requirements for both the Enlisted and Officer ranks 
within the Armed Forces are continuously on the rise, threrfore, 
the education of today's modern soldier is critical to the success 
of our Nation's military. Today, the high tech world of computers, 
satellites and lasers dominate both the training field and the 
battlefield. In order for our soldiers to keep up with the 
advancement of technology, we feel that any opportunity to further 
enahnce one's level of education would be beneficial not only to 
our Armed Forces, but to the Nation as a whole. Allowing for these 
funds to be utilized for Graduate level programs will help to keep 
our Armed Forces highly educated and better prepared to handle 
their responsibilities while serving in the world's finest 
military. 



VETERANS REEMPLOYMENT RIGHTS LEGISLATION 



Improving the quality of life of our Nation's National Guard will 
always be a top priority for EANGUS. The issue of Reemployment 
Rights for Veterans is of special interest to our Association, 
because many of our members have been and will be directly affected 
by issues of this kind. We appluad the efforts set forth by 
Senator Cranston and this Committee with regards to Veterans 
Reemployment Rights. 
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The Enlisted members of EANGUS are the hometown shopkeeper, or the 
farmer, truck driver, or the factory worker who belongs to either 
the Army or Air National Guard. These people have an annual 
average salary base of between twenty and twenty-two thousnad 
dollars par year. They have families to support and bills to pay. 
These are the dedicated men and women who have become the backbone 
of our society. Not only are these people the backbone of our 
country, but they are also the backbone of the National Guard. Of 
the 567,000 members of the National Guard approximately 490,000 are 
Enlisted personnel. These working class people represent the 
majority of a vital part of our Total Force Structure. Due to the 
demographics of our membership, we are compelled to work intensely 
on securing benefits for the individual Soldier or Airman we 
represent . 

This draft legislation has brought to light many of the questions 
that have been asked concerning veterans Reemployment Rights* 
Critical areas of ambiguity have been addressed, and strict 
guidelines have been proposed. Such specific guidelines are a 
positive step towards better management of the law as it now 
stands. 

Enforcement of the statute has been broadened. We feel that the 
affects of this will be many fold. One positive affect of the added 
language concerning enforcement of violations is that it 
individualizes each case. This gives both the employee and the 
employer the individual ability to prove their respective 
grievances. The penalties levelled against a violating employer 
will also make fair the amount of restitution any given company 
will have to pay back to a former employee. Hopefully this will be 
decided based upon the severity of each specific violation. A 
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possible enhancement of these enforcement guidelines would be to 
include a manditory fine for flagrant repeat violators of the 
statute. We wish to protect a large number of people in one area 
from being affected by one large employer. We do not propose 
manditory fines for every violation, because we realize that every 
case Will need to be dealt on an individual basis before any 
determinations about penalties can be considered. But we might 
suggest that a manditory fine be leveed against an employer who has 
violated the statute three or more times within a two lave month 
period. We feel this would act as a further deterent to large 
corporations who would continue to abuse their rights as an 
employer even after one or two violations. As we are to 
understand, an employer upon being found guilty of denying 
reemployment under this stauta would only have to pay restitution 
back to the employee 19 to compensate the person for any loss of 
wages or benefits suffered by reason of such employer's wrongful 
personnel action." For the individual this is fine, but to the 
conglomerate who has vast financial resources available to it, a 
few months lost wages might not be enough to keep that company from 
violating the law repeatedly. Given the diverse nature of American 
business, it would nut be fair to set one standard fee that would 
be applicable to all violators* These flagrant violators would 
have to dealt with on an individual basis and fined according to 
the frequency and severity of the actions* Therefore, in order for 
all types of businesses to to treated equally with regards to 
penalties for violations, the penalty itself must be applied to 
each company on a regulated, proportional scale* This type of 
action, if set forth into public law, would make all companies, 
large and small, think twice before denying any member of our Armed 
Forces reemployment* 
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We would also applaud the addition of initial employment language 
into the draft bill. Not only has the Reemployment Rights issue 
been expanded upon, but initial employment issues have been 
included to further protect the men and women of our Armed Forces. 
With the passage of this draft legislation, it would then be 
iinlwaful to deny employment to any person who performs, has 

performed, applies to perform, or has an obligation to perform... ■ 
in the Uniformed Services, with this language written into the 
bill, prospective candidates for enlistment in the Selected Reserve 
can enlist without fear of any negative affects on their ability to 
find or retain employment in the private sector. Not only does 
this add stability to lives of these individuals, but it further 
encourages enlistment into our Armed Forces. Higher recruiting 
figures help to solidify each individual force, thus ensuring the 
stability of our Total Force Structure. 

We again would like to thank Senator Cranston and the distinguished 
Committee Members for inviting our opinion concerning both of the 
pieces of proposed legislation. We vouxd like to see more positive 
steps such as these being made in the future. 
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May 23, 1091 



Mr. Chairman, I appreciate the opportunity today to 
comment on provisions included in the Uniformed Services 
Employment and Reemployment Rights Act (S.1095), I am 
specifically concerned about the rights of service personnel 
to buy buck into employee pension benefit plans upon 
returning from active duty* 

Karlier this y^ar, it was brought to my attention that 
returning personnel from Operation Desert Storm may not 
necessarily have the right to buy back into their pension 
programs for the period served in active duty at the usual 
rate of contribution. During floor debate on Desert Storm 
Supplemental Authorization legislation, 1 submitted a 
colloquy between myself and the distinguished Chair of the 
Senate Veterans Affairs Committee, Senator Alan Cranston. 
The colloquy sought to clarify the ambiguity in existing law 
regarding buy hack rights. 



.HOT M»i*TlO GO*1«*M*«Kf t***9*' 



ERIC J f) 



303 



-2- 



Eaisting lav states that a veteran or reservist 
returning from service in the Armed Forces Is entitled to 
tbe same status of employment had he or she continued in 
such employment uninterrupted. However, in a recent case in 
the federal district court in Denver, the Department of 
Labor argued that pension buy back rights should apply to 
defined contribution plans in addition to defined benefit 
Plans. The court decided against this position and held 
that current law limits buy hack rights solely to defined 
benefit plans. 

A defined benefit plan is a pension plan that specifies 
tbe benefits received under the plan but does not specify 
the rate of contribution- An employer, for example, can 
define the benefit under this type of pension plan for an 
employee in a variety of ways: from paying a specified 
amount each month payable at retirement, to paying a set 
percentage of compensalon for each year the employee 
service- Under a defined benefit plan, tbe employer must 
advance fund the plan's liability and bears the risk of 
investment performance. 

Defined contribution plans specify thf contributions to 
the plan, but not the benefits. This type of pension plan 
provides for an individual account for each employee. Both 
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tae employer and employee make contributions to this account 
and benefits are restricted solely to the amount contributed 
and the investment earnings of the account. 

I have Introduced legislation (5.1255) -vhich would 
guarantee that upon reemployment, service personnel could 
buy back into either a defined benefit plan or defined 
contribution plan. This bill stipulates that the 
contribution ratio between employer and employee for certain 
benefit plans would remain the same as when the employee 
left for active duty. On both of these points, the language 
of this legislation is more specific than 3,1095. This 
legislation has an effective date of August 2, 1990 
thereby applying to those who were covered by the Desert 
Storm call-up, as well as those in the future who are called 
up for more than 45 days. 

I appreciate the willingness of the Senate Veterans 
Affairs Committee to incorporate the idea of ensuring that 
both types of pension plans are covered as reemployment 
rights for veterans into 3.1095, 1 am aware that some 
fine-tuning may be needed in addition to the language in 
S.1095 and the legislation which I nave introduced to 
clarify technical questions regarding the calculation of 
missed benefits, I am confident that the Veterans Affairs 
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Committee will address these concerns as it deliberates tbe 
Veterans Reemployment Bights legislation. 

Mr, Chairman, I believe that the ©en and women who 
served our country yo nobly in Operation Desert Storm should 
be able to get on with their livelihood once they return 
home. As part of that goal, it is important that service 
personnel be given the opportunity to put themselves back In 
the position that they would otherwise have been in with 
respect to their pension benefits. Returning personnel 
should not have to worry about any kind of ambiguity in the 
law regarding these rights* I applaud the Veterans Affairs 
Committee for its hard work in seeking to rework and 
strengthen the rights our veterans and reservists can expect 
when returning from active duty, and look forward to passage 
of legislation which will ensure complete buy back rights- 
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tit appreciate the opportunity to participate in the 
proceee of reviewing the benefits and protections available 
to veterans* 

The Xerit System* Protection E*ar£ was established by 
the Civil Service Reform Act of 1978 as en independent, 
quasi -judicial agency with responsibility to protect the 
integrity of the Federal merit systems and ensure that 
Federal employee* are protected against abuses by agency 
management. The Board ie charged with responsibility to 
adjudicate appeals from personnel actions taken by the 
Federal government. 

Among the cases the Board decidee are those involving 
reemployment of Federal civilian employees following call up 
to military duty* A Federal employee who is not restored to 
«hls or her position, or an equivalent position, upon return 
from military servici may appeal that failure to the Board* 
Although most agendas undoubtedly try to eettle any 
reemployment issues amicably, in those instances where an 
employee contests an agency action, the Board serves as an 
independent forum to decide such disputes. 

The Board's experience as the adjudicator of 
restoration actions Involving Federal employees bears out 
the stated intent of the bill— that is, that the Federal 
government serve as a model employer in its reemployment 

Practices. In over 10 years, the Board has issued decisions 
n only s handful of casss involving restoration to duty. 
The paucity of decisions suggssts that Federal agencies 
restore most employees to their former positions voluntarily 
and worX out any differences cooperatively. At the same 
time, the Board believes that the availability of an 
enforcement mechanism serves as the foundation for fostering 
amicable settlement of any disputes. 

To facilitate the business before the Committee-- S. 
1095, the Uniformed Services and Reemployment Act of 1991 — 
the Board will focus on the provieions of the bill that 
would establish procedures for Federal employees to obtain 
Board review of agency restoration actions. As the agency 
that would adjudicate the merits of any appeals that might 
arias under this legislation, ths Board will not comment on 
the substantive provieions of the bill. 

S. 1095 would amend Chapter 43 of Title 38 of the U.S. 
Code to clarify the enforcement mechanism for Federal 
employees challenging agency restoration actions following 
military service. The bill would give the Board statutory 
authority to decide disputss between a veteran and the 
employing agency. Currently, the Board decides such cases 
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pursuant to regulation* issued by the Office of Personnel 
Management (5 C.F.R. 353*401 (a))* 

To put S. 1095 in context, it ie useful to be aware of 
the Board's existing practice in handling appeale of 

Krsonnel actions. Including restoration cases. An 
dividual contesting an agency action say file an appeal 
with one of the Board's 11 regional offices. Board 
regulations require that appeals be filed, in writing, with 
the regional of fin serving the area where the employee's 
duty station is located within 20 daye of the effective date 
of the agency action. The agency has the right to respond 
to an appeal* 

After an appeal has bssn received in a regional office, 
it is assigned to an administrative judge. An appellant say 
request a hearing if the appeal is timely filed and the 
Board has jurisdiction. An individual has a right under 
Title 5 to have an attorney or other representative in the 
appeal. The Board regulations make clear that a party *ay 
appear pro se or may choose any representative as long as 
that person is willing and available to serve. 

As part of a Board-wide effort to promote equitable and 
efficient resolution of disputes without litigation, 
administrative judges may initiate attempts to settle an 
appeal informally at any time. The Board's adm' strative 
judgee use the full range of alternative dispute resolution 
techniques. For example, the administrative judgss 
facilitate exchanges between the parties, suggest possible 
compromises, and assist in narrowing issues and reaching 
stipulations. They hold prehearing conferences in virtually 
every case. In Fiscal Year 1990, 49 percent of the appeals 
to the Board that were not dismissed for lack of 
jurisdiction or timeliness were settled. 

The decisions Issued by the administrative judges 
become final 35 days after Issuance, unless any party files 
a petition for review at the Board level of the KSPB or the 
Board reopens a case on its own motion. The Board's 
decision is the final decision and represents the last 
administrative remedy in most personnsl disputes. Judicial 
review of a final Board order lies generally in the United 
States Court of Appeals for the Federal Circuit. The Board 
handles requests for attorneys fees and other costs under 5 
U.S.C. 1221(g) or 5 U.S.C. 7701(g) in separate proceedings. 

From the Board's perspective as an adjudicative agency, 
the primary change 5. 1095 would make in the enforcement 
mechanisms available to Federal employees challenging agency 
rsstoration actions lies in the grant of authority to the 
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Secretary of Labor to inveetigate claims and tha Off loa of 
Spec iel Counsel to rapraaant claimants bofora tha Board. 
The bill would rat a in, however, tha right that an individual 
now hae to appaal directly to tha Board aa aoon aa tha 
action ia affoctad. Tha bill would also provide an option 
for tha individual to appaal to tha Board at latar atagaa of 
tha proeaaa if tha individual ao chooaaa. 

Although 8. 1095 would provide new protection! for the 
individual in a restoration action, it doea not establish a 
new role for the Board. Tha Board' a fundamental role — 
whether the claim of improper reatoration to duty ia brought 
hy, tha Special Counsel or by the individual directly— would 
•till be to act as adjudicator, juat aa it now eervee in 
deciding reatoration cases and as it generally serves in 
eppeala of agency personnel actions. 

Nor would the bill's grant of authority to tha Board to 
decide cases litigated by the special Counsel be entirely 
novel. The Board presently has jurisdiction over certain 
actions— for axanple, Hatch Act cases — that the Special 
Counsel prosecutes before the Board, and, in euch casaa, the 
f? ard , » epecialUed civil service tribunal. Under 

the bill, the relationship of tha Special Counsel to the 
Board would be like it ie in other casaa— essentially that 
of a prosecutor to a judge. 

Turning to the process of Board review of restoration 
eases cent seriated by s. 1093, we note an important faature 
of the legislation. Although tha bill would mandate certain 
basic procedural rights, it dose not address the details of 
eaaa processing before the Board. Wa believe that it ie 
••"• rall y appropriate to leave such natters to the agency 
that is delegated the overell responsibility for carrying 
out the particular function. Tor that reason, however, it 
is important that there be no question of the Board's 
authority to issue implementing regulations. 

As drafted, S. 1095 would not give the Board explicit 
regulatory power under Chapter 43 of Title 38, U.S. code. 
The bill does not appear to preclude the Board from issuing 
regulations, and, there ie a etrong argument that the 

S*"* 1 * 1 regulatory power set forth in Title 5 is 
sufficiently broad to allow it to implement supplementary 
procedures. However, because of the importance of this 
authority in the ease handling process, we urge the 
Committee to coneidar adopting a provision granting the 
Board explicit regulatory power to carry out its functions 
under this Chapter. Making tha Board's regulatory power 
explicit for Chapter 43 purposes would assure that the Board 
could issue regulations tailored to the requirements of 
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restoration cams without risk that case processing would be 
delayed because of challenges to its regulatory authority. 
H.R. 1378, which passed the Bouse on May 16, 1991, included 
such a provision. 

Xt seems likely that regulations to handle restoration 
cases will have to he issued if S. 1095 becomes law. 
Although it say be that many of the Board's existing 
procedures can be applied to restoration cases, the 
regulations, as presently written, probably would have to be 
revised to accomplish that. Moreover, it cannot be assumed 
that the Board's existing procedures will cover all aspects 
of the appeals brought under Chapter 43. For example, if an 
individual seeks the assistance of the Secretary of Labor or 
the special Counsel, notice of the exhaustion of those steps 
ie prerequisite to filing an appeal with the Board. Since 
no other Board appeal coses to the Board in precisely that 
way, the Board sight well find that it would be useful to 
claimants and to the Board itself to spell out through 
regulation the procedures to aeet such filing requirements. 

The affirmative grant of express regulatory power to 
the Office of Personnel Management (0PM) — and the concurrent 
prohibition on OFH's issuance of regulations relating to 
Board activities under Chapter 43 — makes the need for 
clarification of the Board's regulatory authority under 
Chapter 43 all the more acute. The bill's language on its 
face could create doubt as to where the affirmative grant of 
regulatory power lies. If the intent of the regulatory 
provision is not to bar tha Board from issuing regulations 
but simply to ensure that the statutory grant of authority 
to the Board is not limited through OPM's regulatory power # 
adding a provision giving express regulatory authority to 
the Board would meet this concern and, at the same time, 
expressly permit creation of procedures to meet the special 
requirements of restoration cases. 

An explicit grant of regulatory authority to the Board 
In Chapter 43 may also serve the interests of potential 
appellants, as a flag to use the facilities of the Board in 
filing appeals. Board regulations have recently been 
revised to be easier for appellants to understand and are 
resigned to assist appellants in filing appsals. For 
example, the Board's current regulations include a list of 
the addresses and fax numbers of the Board's regional 
offices and an appeal form that the Board of fere to eaee an 
appellant »e task of dstsrmining what information is critical 
to filing an appeal. 
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Finally, we point to aome specif io provisions of 8. 
1095 that nay be usaftilly viewed in the context of misting 
Board practice* 

— The right to representation x $ action 4333(b)(1) would 
grant an appall ant the right to ha rapraaantad by an 
attornay or other representative. That provision is 
supremely keyed to tha Board's currant praotiea. Us 
drafted, tha provision should not raquira a changa in Board 
procaduras bat simply provids an express raaindar in Titls 
38 of tha right of Fadaral employees to rapraaantation in 
pursuing a restoration appeal to tha Board. 

— Tha Board's remedial authority t To tha extant that 
Section 4333(c)(2) of the bill would grant tha Board general 
authority to order compliance with Chapter 43 and 
conpensatory relief for an individual upon a finding of a 
violation of Chapter 43, it is consistent with the kind of 
relief authorised by Title 5. 

The bill would, however, define the acope of the 
Board 'a authority to order compliance and compensatory 
relief differently from the Board's authority under Title 5. 
Specifically, tha bill would authorise the Board only to 
order an "fiffisac* to comply and grant relief to the 
claimant. In contrast, the Board's authorising statute, 5 
U.S.C. 1304(a)(2), grants the Board the power to order *oax 
Fadaral agency or employee* to comply with a final Board 
order. It le traditional to look to Title 5 for definitions 
of auch terms (See 5 U.S.C* 2104-2105. See also 5 U.S.C. 
105, defining the term Executive agency). By specifying 
that an order may be entered against an "officer," the bill 
appears to create differences in the remedy available to 
Federal employees pursuing relief in reemployment actions 
under Chapter 43 and those pursuing relief from other 
personnel actions. 

—Attorney face* Section 4333(e)(4) would expressly 
authorise the Borrd to award attorney fees, expert vltnees 
fees, end other 1 ligation expenses in an appropriate case. 
Other appellants are given similar spscial protection in 
certain appeals (See 5 U.S.C. 1321(g) and 9 U.S.C. 7701(g)). 

-•Judicial review t Section 4333(d) would make the United 
States Court of Appeal a for the Federal Circuit the 
reviewing court for Board decisions. This is consistent 
with the present structure for judicial review of Board 
decicions. Before the Civil Service Reform Act, the 
decisions of the Civil Service Commission could be appealed 
to a Federal district court and then to the appropriate 
United States Court of Appeels. Under present law, however, 
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tSSSSSit «d prrtiot^bi. civil u*. S 

«wwi»4nn «mt: th% d«ci»ion« in restoration l.^ 
?Si.ii5\rS. r*d.r»l Circuit •li=i«»t.. any qu«.tion 

S« r«vi«wiM entity and also notifiae the individual 
rivi.TS^S'aSini.trativ. deci.ion i. miUU>. 

A» «• read it, howev.r, S. 1095 would not allow the 
.an .cope of judicial raview a* ia provided under 5 V.S.c. 
^.^ShSugh tha bill generally ■ ta ^»^f n ^? i io i 
review accords with tht procadurea eat forth in f«tion 

tSraSraaa langueg. of ^. provi.ion limits judicial 
review to only an ordar that -daniaa- tha raliaf aought. 
Section 7703(a) (1) ia not ao limited. It provide, that an 

SSalSni So ii iadv.ra.ly a «!^« d °Sic?II r.vtaw Y i 
final ordar of tha Board aay obtain judicial * 
charaa making tha provision* congruent would eliminate an 
^StJthSSm for litigation ov.r tha scopa of judicial 
review. 

Thank you again for tha opportunity to present our 
view.! W. would be pleasad to work with the Comittee and 

staff in addra.sing th.s. or other natter, and in 
formulating review procaduraa that will protect tha rights 
of Federal eaployees and aganci.a. 
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Nay 10, 1991 



The Honorable Aim Cranston 

Chairman, Senate Cornel t tee on Veterans Affairs 

United States Senate 

414 Senate Russell Office Building 

Washington, DC 20510-037$ 

Dear Senator Cranston: 

On behalf of the National Association of state 
Approving Agencies, { am very pleased to extend our 
support for $.868, a bill to Improve educational 
assistance benefits for member i of the Selected 
Reserve of the Armed Forces who served on active duty 
during the Persian Gulf War, and for other purposes. 

we believe that the meeftors of our Armed Services 
i*o served during this period of time deserve fair and 
equitable treatment, certainly equal to the support 
that they gave to their nation during a tin of 
International crisis. The provisions of $,868 provide 
one way for our Nation to express its appreciation for 
the dedication and untiring efforts of those who 
served In Operation Desert Stone. Restoring 
entitlement to educational assistance programs, in 
which many of our Desert Store sorvicemembers were 
participating prior to being called to active duty, 
also will be demonstrative of our Nation's support for 
Increased and continuing educational achievement. 



Thank you for the opportunity to comment on S.868 
and for your support of our Nation's military 
personnel* veterans and their dependents. 



C. Donald Sweeney / 
Legislative Director 
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Mr. Chairman and members of this committee, on behalf of 
the National Association of Veterans Program Administrators 
{HA VP A) , I wish to thank you for the opportunity to present 
our views concerning Senate bill S. 868. 

We in NAVPA are very concerned with ensuring that 
educational benefits, and other forms of financial aid, for 
individuals who participated in the Persian Gulf war are 
protected, we also are extremely interested in assuring that 
the interruption to the individuals 1 education is minimized to 
the greatest extent possible. 

s. 868 addresses one of the most important issues to the 
returning students who participated in thr Persian Gulf war. 
The students are very concerned about the lost benefits and 
the amount of remaining veterans education entitlement. The 
veterans and reservists are also very concerned about the 
length of time remaining on their entitlement. 

NAVPA fully supports all efforts to restore education 
entitlements for those students who were called to active duty 
for the Persian Gulf war, a significant number of students 
from schools across the nation were called to active duty. 
These students interrupted their education for service to 
their country, and in the process lost entitlement. We are 
very pleased to see that these provisions would apply to all 
education chapters {30, 32, 35, and 106), as well as all 
members of the military service (active duty, Guard and 
Reserve members). We would also strongly recommend that these 
provisions be applied to all Individuals who served, 
regardless of their assignment location. 

Our only concern is how these provisions will be applied. 
Under guidelines established by the DVA, activation was 
considered mitigating circumstances and repayment of education 
benefits for the period before the last date of attendance was 
not required. We feel that even though benefits payments were 
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received the benefit entitlement should be restored. Even if 
full tuition refunds are given, the individual had still 
incurred out of pocket expenses- For that reason NAVPA 
believes that benefits should be restored regardless of the 
institution's refund policy. Only in those cases where the 
student was allowed to complete some or all of the courses 
•hould reinstatement of lost benefits be prohibited, and then 
only for that portion which was completed and credit awarded. 

NAVPA also supports the provisions of s. 868 that would 
automatically extend the individual's delimiting date for a 
period equal to their active duty service during the Persian 
Gulf War. Although current Department of Veterans* Affairs 
regulations recognize military service as justification for 
extension of delimiting date, we feel that there is a need to 
mandate the provision. By doing so there can be little 
misinterpretation of what constitutes justification for an 
extension under these circumstances. Further, NAVPA feels 
very strongly that this provision should be applied to all 
chapters (30, 32, 35 and 106), as well as all members of the 
military service (active duty, Guard and Reserve members). 

NAVPA does suggest one clarification. The bill 
specif ical 1 i addresses the extension of delimiting date for 
Guard and Reserve personnel participating in Chapter 106 of 
title 10, As presented this would omit the many Persian Gulf 
War participants who were Guard and Reserve members* including 
Inactive Ready Reserves ( XRR ) , but were receiving benefits 
under chapters 30, 32, or 35 of title 38. These individuals 
also had their education interrupted and we strongly recommend 
that their 10 year delimiting period be extended for the 
amount of time equal to the interruption of training. Which 
brings up an additional point: It is important to note that 
the number of months an individual spent on active duty is not 
necessarily equal to the amount of educational opportunity 
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lost because of this service. For example, a student who was 
activated on September 15, 1990 and released on April 15, 1991 
served at total of eiyht months. Under the provisions of this 
bill, an extension to the delimiting date of eight ao&ths, 
equal to the time of active duty, would be granted. However, 
in reality this student Bight have lost two semesters i nine 
months) or three quarters (ten months) of the academic year. 
We therefore propose that a different method h* employed for 
those individuals who were using their education benefits when 
called to active duty. Instead of using the active duty 
period to determine the amount of the extension, the number of 
actual academic terms lost would be used to calculate the 
number of months to be added to the delimiting date. In no 
case should the extension period be less than the actual time 
served on active duty, we understand that this would place an 
additional burden upon the Department of veterans Affair-* and 
possibly schools, to make this computation. However, for this 
bill to truly protect the educational entitlement of the 
Persian Gulf war participant this provision is necessary. 

I thank you very much for the opportunity to testify 
before the Senate Committee on Veterans 1 Affairs. My 
colleagues and I commend the work that has been done by this 
committee to improve and ensure the success of Veterans 
Educational Assistance programs. 
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INTRODUCTION 

It is a pleasure for the National Guard Association of 
the United States to represent the views of the officers and 
warrant officers of the National Guard before this Conunittee. 
We view the issues being considered today as very important 
to the writing of the closing chapters of Operation DESERT 
SHI ELD/ DESERT STORM. The first chapters are a clear 
validation of the success of the Total Force Policy. 

The Selected Reserve GI Bill has been an extremely 
valuable benefit in developing and sustaining the high 
quality of the National Guard force. Equally essential to 
maintaining a quality force, is the ability to balance the 
demands of National Guard service with maintaining a secure 
civilian occupation. 

Your committee is considering legislation that will 
make education benefits and reemployment rights programs more 
responsive to the current world situation and more valuable 
to National Guard and Reserve personnel. The National Guard 
Association applauds the Committee's efforts. 
EDUCATION BENEFITS 

The Selected Reserve GI Bill has been an important 
factor in attracting and retaining quality, dedicated 
personnel for the Army and Air National Guard. The program 
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has supported National Guard officer and warrant officer 
personnel in achieving the required civilian education levels 
and enlisted personnel in meeting desired education goals. 

Over the course of the six years of the program, the 
levels of participation have steadily increased. The 
activation and deployment of over 220,000 members of the 
Nacional Guard and Reserve had an immediate and adverse 
impact on continuation of college course work. The major 
portion of the activations took place during the heart of the 
school semester , requiring individuals to leave school. A 
small number of members were within days of having started 
courses, while a significant number of those activated were 
well into the semester or, even worse, within days of 
finishing. 

The House and Senate versions of the Persian Gulf war 
Veterans Benefits Act, H.R.1175 and S.578, took steps toward 
returning lost benefits to affected personnel and 
stre: ^thening the program in general with increased monthly 
rates. P.L. 102-25 is the agreed upon compromise. It 
addresses payment increases, but does not give back credit 
for the lost months of eligibility. The proposed 
legislation, S. 868, under consideration by this Committee, 
would return the precious time that was lost. Further, it 
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would extend eligibility to use the benefit with a period 
equal to the number of months of active duty service* 

Of equal importance for the National Guard, is the 
third provision of the bill. Unlike the active duty 
education benefits, eligibility for the selected Reserve 
program terminates if the individual separates from National 
Guard or Reserve service. Section 2 of S. 868 specifies that 
the active duty service performed in support of the Persian 
Gulf conflict will not be considered separation from the 
Selected Reserve for the purposes of this benefit. 
REEMPLOYMENT RIGHTS 

Families and employers play a critical role in the 
decisions of members of the National Guard and Reserve to 
serve. Their support is based on the member's ability to 
balance both civilian career and military service without 
short changing either. The underpinning of reemployment 
rights policy is important in building the necessary sense of 
job security. 

Employers have a need and a right to know their 
obligations and protections when they hire citizen-soldiers. 
The current laws have provided a good foundation but require 
clarification. The demands of National Guard service under 
the Total Force Policy have greatly expanded over the past 
decade requiring increased amounts of training time. 
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The experience of Operation DESERT SHIELD/ DESERT STORM, 
particularly occurring during an economic recession, have 
pointed out some problem areas that need to be resolved. Job 
security is essential to retention. For most members of the 
National Guard, their military service is an avocation, an 
expression of patriotism. At the sane time, they have a 
vocation or career* They also have a need to know very 
clearly their obligations and protections under the law. 

The National Guard Association was highly pleased with 
the overall response of employers during the Desert 
Shield/Desert Storm operation. Many went well past the legal 
requirements to ensure their employees were covered, to the 
extent possible, with continued benefits and even income 
during their military service, while there are always some 
exceptions, the employers appear to have at least complied 
with the current law. 

The Bill under consideration today, S. 1095, would help 
to clarify some of the confusing provisions in current law. 
Although we have not had an opportunity to make a detailed 
review of all provisions in the Bill, we support the 
provisions which will spell out federal government 
responsibilities, including establishment of an outreach 
information program. We also support the efforts to simplify 
various provisions such as length of service limitations, 
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time periods for returning to work and requirements for 
attempting to place disabled members in available positions. 

We remain concerned, however, that we not overburden 
the employer in an attempt to greatly strengthen protections 
for the military member. The day-to-day relationship between 
employer and member of the Guard depends to a great extent on 
continued strong support of the members military career. 
That support cannot be entirely dependent on provisions of 
law- It is a relationship that is nurtured on a continuous 
basis. 

We encourage the committee to continue to incorporate 
the concept of reasonableness in the reemployment rights 
legislation. We believe the Sill under consideration will 
help to clarify responsibilities, however, we need some 
additional time to review several provisions such as the 
revised treatment of temporary employees* The result of 
assuming continuous employment for up to five years for a 
temporary employee is not very clear. The majority of the 
provisions in the Bill are certainly clear, and the National 
Guard supports the attempt to clarify and improve 
reemployment rights for National Guard members. 



The Persian Gulf war has fully validated the wisdom and 
capability provided by the Total Force Policy, The National 
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Guard has proven its readiness and the willingness of its 
personnel to fulfill their commitment. They willingly 
stepped up to the sacrifices that were required of them. 

The final chapter of the War is being written now and 
over the next few months. History has shown that the 
homecoming process is an extremely important one. The future 
of the Total Force will be materially affected by the way 
military personnel are helped to reestablish the normalcy of 
their lives. Restoration of education benefits shows an 
appreciation of the sacrifices and a recognition of the 
importance of a quality force. 

From a recruiting and retention standpoint education 
benefits are essential. Another critical element in the 
willingness of the citizen-soldier to be ever ready to step 
into the military role is the confidence that his or her 
civilian career is safe. The balance between livelihood and 
duty to nation is a delicate one. Clear and responsive 
reemployment rights policies tip the balance in favor of 
continued service to both. 

The efforts of this committee will have a lasting 
affect on the last chapter of the Persian Gulf War. They 
will also influence the quality of the Total Force of the 
future. 

On behalf of the men and women of the National Guard, 
we want to thank you for your support. 
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Mr. Chairman, distinguished members of the Committee, it is Indeed a 
privilege to have this opportunity to present the views o! the Naval Reserve 
Association to the Committee for your consideration. 

S-868, a bill to Improve educational assistance benefits for certain 
servicemen and reservists who served during the Persian Oulf conflict, restores 
Interrupted educational entitlement and extends time limits for educational 
benefits purposes, This Mil embodies most of the pertinent provisions of H.R. 
1175 that were not included in Public Law 102-25, and appears to adequately 
address the Restoration of Educational Assistance and Delimiting Entitlement 
Date problems of recalled reservists. The Naval Reserve Association has no 
specific recommendations for S-868. 

The current Veterans' Reemployment Rights statute needs revision because the 
law is, in Hs present form, difficult to to understand and administer, and 
needs to be strengthened to prohibit discrimination or reprisals against 
veterans and reservists. 

This hearing is particularly timely since the Department of Defense has 
recently activated over 220,000 reservists and members of the National Guard to 
support Operation Desert Shield/Storm, including over 60,000 who served in the 
Persian Gulf Over 20.000 Naval Reservists answered the call, with a 
substantial number being medical professionals serving in Navy Field Hospitals 
supporting the combat Marines in the Perstan Gulf War. An Interagency Task 
Force recently completed and forwarded to Congress their revised VRR law 
entitles "Uniformed Services Employment Rights Act/' HR-1578 recently enacted 
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by the House of Representatives, is similar to the Task Force draft VRR Act in 
many respects but strengthens and extends reemployment rights. Both proposals 
continue the basic substantive rights of the VRR law, and make is more easily 
understood and enforced. In lieu of a section by section examination of the 
S-1095 revision of Chapter 43, Title 38, U.S. Code, I would like to key on a few 
salient features of special interest to our reservist members. 

The unnecessary distinctions between types of military training and service 
have been eliminated in both the HR-1578 and the S-1095 revision of Chapter 43, 
Title 38, U.S. Code. This greatly simplifies the Act and promotes better 
understanding and enforcement. 

The current VRR law lacks subpoena authority to assist and speed up the 
Investigative process by the Department of Labor. Both proposed revisions of 
the act now contain this subpoena authority which has long been needed to assist 
the investigations on behalf of the veteran/reservist. 

When reservists ask their employer for time off to attend military training 
or active duty and the employer says no, threatening to fire the reservists if 
they comply with their military orders, the reservists should not be required io 
report for military duty - i the bet that they will win their reemployment case 
after they return from duty. Declaratory or injunctive relief should be 
available to the reservist in such a situation, before they leave their job for 
military service. At least one draft bill proposal provided for such injunct- 
ive/declaratory relief for threatened violations, whfle the this Committee's 
S-1095 and the final form of H.R. 1578 do not In the view of the Naval Reserve 
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Association, injunctive relief is a very important feature for protection of the 
veteran/reservist- 

From our membership there have been some reports of delays In the Investi- 
gative process by the Department of Labor, reportedly as a result of a limited 
nutrrbm of investigators. Also, District Attorneys and their staffs have heavy 
case loads of major drug cases, etc. so that a few hundred or even a few 
thousand dollars in back pay for a reservist may not be considered a very high 
priority case. Hence, resort to private counsel may become an Imperative In 
some Instances to enforce rights under the VRR law. A majority of the veteran/ 
reservist claimants are middle or lower Income persons with limited means to pay 
legal and investigative fees, and the sums normally involved are often not 
attractive for contingent fee arrangements, The Naval Reserve Association is 
pleased that this Committee provides for the discretionary award of reasonable 
attorney fees, expert witness fees and other litigation expenses to e prevailing 
complalntant. However, in this Committee's draft bill the complaintants could 
not avail themselves of private counsel until the Attorney General refused to 
commence an action. Hence undue delays could be occasioned awaiting such 
"refusal." The revised Section 4334 contained in S-t095 corrects this problem 
and provides for alternate representation without conditioning the recourse upon 
Attorney General action. 

Historically, a disproportionate number of complaints have been filed by 
Guard/Reserve personnel who are Federal employees The federal government 
should be a model employer with respect to employer support of the Guard and 
Reserve" and set an example for the private employer. Both acts have improved 
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the enforcement procedures for Federal employees and provide for representation 
of the Federal employee by the Office of the Special Counsel In appeals to tha 
Merit Systems Protection Board, This Committee's S-1095 bill provides for 
representation by the Special Counsel for review of a final order or decision of 
tha Merit System Protection Board while HR-1578 does not. This provision Is 
more consistent with the re! 1 ** accorded non-Federal employees. 

Both acts have adequate and similar provisions preserving Insurance, pension 
and fringe benefits for the returnlngrveteran/reservlst. 

H.R. 1578 provides for a civil parity of $25,000 for an employer who 
willfully fails or refuses to comply with the provisions of the Act. NRA has 
concerns that this could have a negative impact on the hiring of reservists/ 
guardsmen. S-1095 contains no euch punitive enforcement provision and provides 
remedial relief instead. 

This Act amending Title 38 United States Code, Chaoter 43, and the Uniformed 
Services Employment Rights provisions of H<R. 1578 ami Persian Gulf Personnel 
Benefits bills are evidence of the great progress made in providing job 
protection for our reservists this year Thank you for your continued attention 
to this serious problem for Reserve Component readiness, and thank you for 
giving me the opportunity to testify here today. 

If you have any questions, 1 will be happy to try to answer them. 
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Mr. Liiairaan, the Non Commissioned Officers Association of 
the USA (NCOA) sincerely appreciates this opportunity to share 
with the committee its views on proposed improvements in veterans 
education and reemployment rights benefits. Additionally, the 
association commends the committee for conducting hearings on 
these most important issues. 



The recent activation and deployment of a significant number 
of military reservists and guardsmen has demonstrated substantial 
deficiencies in public law regarding the reemployment rights of 
such personnel . Issues such as the reemployment of those who 
were disabled by service, the continuation of employer sponsored 
benefits during service, the obligation of employers to protect 
reemployed veterans against lay-offs and dismissal, and the court 
drawn doctrine of "reasonableness** in the application of 
reemployment claims have all served to confuse the employment 
community. Further, they have worked to the disservice of 
veterans. 

On Thursday, May 16, Chairman Cranston introduced the 
Uniformed Services Employment and Reemployment Rights Act of 
1991, a bill that would modernize and overhaul the reemployment 
rights provisions of law. This measure, s. 1095, is a very 
thoughtful and comprehensive proposal that addresses all the 
currently identifiable concerns existing in this area. NCOA also 
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notes however, that the bill i» similar to the House proposal on 
this issue but not exactly the same in its language- For 
example, the House bill would extend reemployment protections to 
merchant mariners and members of the National Ocsanographic and 
Atmospheric Administration, a provision NCOA is not convinced is 
justified. Meanwhile, the Senate bill is more generous in 
allowing veterans who have been activated for 31 to ISO days a 
full 31 days to apply for reemployment instead of the 14 days 
suggested in the House billr a Senate provision NCOA would 
certainly support* The association is also compelled to note that 
the Administration has endorsed the House bill f notwithstanding 
its shortfalls. Vet NCOA does not find the provisions of either 
bill in any respect totally unacceptable. 

Accordingly, NCOA urges this committee to advance the 
Chairman's prcposal and encourages this committee to move swiftly 
towards reaching resolution with the House on the issues in 
disagreement. 

EDUCATION BENEFITS RESTORATION 

In so far as it goes, S. 868, a bill that would restore 
education benefits to servicemembers who lost entitlements during 
deployment during the Persian Gulf war, is also quite 
supportable. Again, while not exactly the same as the House 
proposal, the bill seeks to make-whole those who suffered a 
personal loss as a result of service in the armed forces 
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Mr. Chairman, focus was drawn to this issue during the 
recent, massive deployment of servicemembers in connection with 
Operation Desert Storxa. However f ncoa asserts that the need for 
the relief proposed in S. 868 is sore than transitory. Certainly 
participants in major operations in Panama, Grenada, Nicaragua 
and elsewhere would have benefited from this type of relief if it 
had been available previously. Moreover, on a smaller scale, the 
need for such permanent authorization is demonstrated daily by 
the unexpected deployments of units and individuals to satisfy 
military, diplomatic and humanitarian missions. Accordingly NCOA 
urges this panel to take the lead in providing permanent, 
prospective relief to veterans in this area* 



Mr. Chairman, NCOA continues to be deeply disappointed that 
neither Congress nor the administration has proposed the creation 
of a G.I. Bill for persons serving in the armed forces during the 
Persian Gulf war. G~ X. education benefits have been a staple of 
wartime service in the armed forces since World War II, but there 
has been no discussion of creating such benefits during this 
period of conflict. Parenthetically, we might add that there has 
been no discussion of providing any of the traditional wartime 
benefits (i.e» free home loans) to Persian Gulf veterans. 

Shamefully, many Persian Gulf veterans will have no G.I. 
Bill at all. For those who enlisted between January 1977 and 
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June 1985, a G.I. Bill does not exist. And, many of those who 
enlisted since July 1985 could not enroll in tho Montgomery C.I. 
Bill because of financial obligations to family and others* 

Some are willing to justify this slight of Persian Gulf 
veterans by suggesting that this was an all volunteer force. 
This is simply not true. More than 90 r 000 regular servicemombers 
were, if not conscripted, at least impressed into additional 
service by military "stop-loss" policies which prohibited the 
discharge or retirement of servicemembers, who had completed 
theior obligated service, during the Persian Gulf campaign. 

As a matter of equity NCOA urges this committee to establish 
a non-contributory, Vietnam era type G.I. Bill for Persian Gulf 
veterans. Such a bill should also benefit those reservists who 
were activated for a qualifying period of service during the 
Persian Gulf "era". 

In the event the committee finds our argument for a new G.I. 
Bill unconvincing, NCOA offers the following recommendations for 
improvements in the Montgomery G.I. Bill. 

o Authorize refunds of pay forfeitures made for MGIB 
participation by veterans who die from service connected causes 
after leaving service. Such refunds are already authorized on 
the basis of in-service deaths. 



4 




S35 



o Open enrollment in the Montgomery G.I- Bill for 
servicemambers who initially enlisted in the armed forces between 
January 1, 1977 and June 30, 1985. It would only be fair to make 
all Persian Gulf veterans eligible for the same education 
benefits. 

o Increase benefits under the Montgomery G.I. Bill to at 
least $468 per month and index those benefits to increases in 
education costs* This figure represents the indexed payments 
currently authorized in the education test program created in 
1984 [10 USC 2141 et seq] as a precursor to enactment of the 
Montgomery G.I. Bill. 

o Open enrollment at reenlistment to those who previously 
declined participation in the Montgomery G.I. Bill. 



Mr. Chairman, once again, NCOA expresses to the committee 
its sincere appreciation for holding these hearings and for 
inviting the association's participation. Hopefully the 
committee will find our recommendations useful in their 
deliberations. 
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UNITED STATES 
OFFICE PEftSOXnvVl. MANAGEMENT 

WAfHIHOTOn D C. I04 1I 

MAY ! 3 1991 

Honorable Alan Cranston 

Chairman, Comxaitteo on Veterans' Affairs 
United States Senate 
Washington, DC 20510 

Dear Mr- Chaiman: 

I thought yen would UK6 a summary of the Federal employment 
policy actions taken to help the men and women of the United 
States Armed Forces since the start of Operation Desert Storm/ 
Desert Shield- 

On August 23, 1990, the day after President Bush authorised 
calling the Selected Reserve to active duty, we issued a 
special directive reminding all agency heads and personnel 
directors that ewery permanent employes called to active duty 
has a right to reemployment- «® encouraged agencies to place 
those employees on leave without pay, rather than » e P ara ^* op 
them, to protect and continue health and HU * nflura JJ« SEES, 
foi them and their families, in September, we issued regulations 
formally waiving the employee share of heaith insurance premiums. 

Following the success of allied military operations in the 
Persian Gulf region, the President instructed agencies on 
March S, 1991, that members of the Armed forces Reserve and of 
the Army and Air National Guard returning i #. t«2 

employment should be restored to the same jobs they end 
the agency option of placement in equivalent jobs should be 
used only when absolutely necessary. The President also 
announced that returning employees should receive 5 days off. 
without charge to leave. 

Keeping in »ind the regular members of tie Armed 
may be seeking civilian jobs after they Replete their ""^"V 
service the president at ths time instructed OPM to worx 

with agencies to ensure that Federal civil -ervice ^tunitie. 
are made available to the greatest s*tent possible to Jew 
veterans, particularly those who have become disabled through 
military service. 

To recognise the special sacrifices and outstanding perform- 
ance of the Armed Forces, president Bush issued Executive 
Or^er 12754 on March 12 creating the Southwest Asia Service 
Modal for active duty personnel serving in military operations 
xn Southwest Asia on or after August 2, 1990. 




31'. 



SS7 



2 



The award of a campaign e»edal is a basis under civil re r vice 
law for receiving veteran preference in Federal employment , 
OPW spread the word about this new veterans benefit through 
a March 14 nationwide news release sent to the sedia* 
congressional committees, veterans organisations* military 
activities, agencies, and the public. 

On April 6, 1991 r the President signed legislation establishing a 
Government wide leave bank program for Federal employees who served 
in the Guir. This program will unable Federal employees to 
fcuntnbBte unused annual leave to a leave bank that will be 
divided equally awomg all returning Federal employee reservists 
who served^j urin g the Persian Qui r^WS *,. 

OPM has set, and will continue to seetr with veterans groups and 
agency officials to keep tbe» fully informed . We are preparing 
wore detailed instructions for agency personnel directors and 0PM 
region 1 and local area offices to help assure that veterans 
receive up-to-date information and a helping hand as they make 
their way back to cLvili&n life* To this end, we will designate 
a staff member in every local 0PM office as the principal contact 
for veterans inquiries. 

In addition to assisting Gulf War participants, we also ate 
supporting agencies with Desert Shield/Desert Storm 
responsibilities in many waysc 

- Delegated authority to the Department of Veterans Affairs* 
as requested, to waive reduction in salary or retirement pay 
requirements for the temporary reemployment of retired 
annuitants needed to perform direct patient care, related 
medical services, or claims adjudication. 

- Authorized the Depa-tment of Defense to make special 
emergency-indefinite appointments. 

- Delegated authority to the Department of the Air Force 
and the Defense Logistics Agency to extend the services of 
temporary employees beyond normal time limits, when necessary 
to support Desert Shield/Desert Storm workloads, 

- Authorised the Department of the Army to extend temporary 
promotions of employees deployed to Southwest Asia in support 
of Desert Shield/Desert Storm. 

- Participated In ombudsmen training workshops sponsored by 
ihp National committee for Employer Support of the Guard and 
Reserve , 

- Improved Federal placement opportunities ' -?r the 
family members of united Stales military and civ *ian personnel 
relocated to the United States trom overseas as * result ot 

i he Gdlf <_-onf 1 1 ct . 
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- Authorized an exception to the limitation on premium pay 
that may be paid during any one pay period for employees 
performing overtime work in connection with Operation Desert 
Storm. This exception was author iced tor work performed after 
mid-liarch under a new provision of lav enacted as part of the 
Federal Employees Pay Coraparabil ity Act of 1990. 

On March 22, President Bush approved Public Law 102-16, which 
includes oajor improvements in the Veterans Readjustment 
Appointment program for Vietnam and post-Vietnam era veterans 
see* ing Federal employment. Those changes should increase the 
opportunities of qualified veterans for quicK, direct hiring 
by agencies, vithout having to compete in civil service 
examinations. I Know the Committee on Veterans* Affairs was 
responsible for the development of that legislation. This new 
law is also a timely reminder to all that there are needs of the 
Vietnam era veteran which remain to be filled. While immediate 
attention is focused on veterans of the Persian Gulf, we will be 
asking agencies to keep in view the concerns and rights of 
veterans of earlier conflicts, especially those who served 
during the Vietnam era or were disabled by military service. 

Responses to these actions have been most favorable. 1 
particularly was pleased and moved by the enclosed letter 
from Mr. Joseph E. Andry. National commander, Disabled American 
Veterans . 

Copies of issuances to agencies are enclosed for your reference. 



Sincerely, 




Constance Berry Newman 
Di rector 
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Statement of Major General Evan L. Hultraan, AUS (Ret.)/ Executive 
Director, Reserve officers Association of the United states before 
the Senate Committee on Veterans Affairs regarding education and 
employment legislation— 23 May 1991 • 

Mr. Chairman and Members of the Committee: 

on behalf of the 115,000 Reserve Officers Association members 
from each of the uniformed services, % appreciate the opportunity 
to present to the committee the association's views on the "Persian 
Gulf Veterans Education Assistance Amendments" and the "Uniformed 
Services Employment and Reemployment Rights Act of 1991" . 

First, I want to commend the committee for responding to the 
needs of Reservists who have been called to active duty and would 
benefit from the provision or restoration of educational assistance 
and those who are now concerned as to whether or not their jobs 
will be waiting for them when they are released from active duty. 
Educational assistance has always been and continues to be an 
important incentive in attracting and retaining qualified personnel 
in the Guard and Reserve. Reemployment rights, or the ability of 
an individual Reservist to continue his or her employment with a 
civilian or governmental employer, are critical to retention in the 
Reserve components and thereby are essential to the success of the 
Total Force. But before focusing on the needs of Reservists and 
the adequacies of the law, X would like to comment briefly on the 
caxl-up of members of the Reserve components in support of 
Operations DESERT SHIELD and DESERT STORM. 

When the ground war began on 16 January, there were roughly 
540,000 military personnel in the Persian Gulf. Nearly 106,000 of 
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those deployed to the gulf area were members of the National Guard 
and Reserve, about one fifth of the forces deployed. In addition, 
a total of roughly 228,000 Reservists were ultimately activated in 
support of operation DESERT STORM. The Chairman of the Joint 
Chiefs of Staff used the word "magnificent" in describing the 
contributions of these Reservists. 

Reserve forces involvement in Operation DESERT STORM confirms 
the critical importance of Reserve components as Integral parts of 
the Total Force. Reservists have every reason to be proud of their 
contribution, but the contributions made by Reservists were not 

without hardship. 

ROA applauds this Committee for its recognition of those whose 
educational programs were interrupted by their activation and 
commends this effort to restore the educations benefits which would 
otherwise be lost. We believe the Persian Gulf Veterans Educa- 
tional Assistance Amendments are needed and well deserved. 

The size of V Reserve component contribution to operation 
DESERT STORM suggests that there are and will be a great many 
Reservists needing reemployment following their release from active 
duty. It has to be assumed that, unless these Reservists have jobs 
to return to, many will opt out of the Guard and Reserve. Related 
to a basic right of reemployment are protections for seniority, 
status, and the employee's pay rate that could be affected by a 
call-up. Reservists routinely make sacrifices as a part of their 
service, and left without strong employment and reemployment 
protection, few would be able to continue to serve. 
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The importance of employment protection is reflected in the 
great number of calls RQA received frost Reservists who were ordered 
to active duty and from Reservists who anticipated being activated. 
Reservists had a lot of questions relating to the call-up, but many 
of their questions related specifically to reemployment rights. 
Calling the association were also employers, the press, and many 
personnel consulting firms who had questions regarding the lav. 

Statutory employment or reemployment protection is crucial to 
the ability of the Reserve components to attract and retain quali- 
fied personnel. In order to protect the rights of the Reservist 
—and the rights of the employer*-- the statues must be easily 
interpreted and understood. The proposed legislation goes a long 
way in eliminating many existing ambiguities in the law. 

Having emphasized the importance of clear and unambiguous 
statutory employment protection, X would caution that legislation 
has its limits. It would be unwise and impractical to try to 
anticipate every circumstance and provide a legislative solution 
in each case. Lavs that go too far in protecting the rights of the 
employee may in the end be counterproductive. Statutory protec- 
tions provide a foundation for the necessary cooperation of employ- 
ers, but statues are no substitute for goodwill. The proposed 
legislation appears to be cognisant of that fact. We believe that 
legislative initiatives should foster the enthusiastic voluntary 
cooperation and support from employers. 

The exclusion of "temporary* employment by current law has 
created ambiguities and has denied protection to some employe 
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who should probably have been protected. The Inclusion of tem- 
porary employment in s. 1095 will significantly improve the law. 

There has been the concern that there is no one agency respon- 
sible for the administration and enforcement of reemployment laws. 
The responsibility for reemployment rights of federal workers has 
particularly been lacking- The division of responsibilities often 
frustrates and delays compliance and the resolution of infractions 
of the law- It further makes it very difficult to fix responsi- 
bility for enforcement. While the proposed legislation promises 
to improve compliance through clarification and a better under- 
standing f the responsibility for enforcement remains divided and 
cent i nues to be a concern . 

While the responsibility for enforcement remains divided, 
which may be unavoidable, S. 1095 does provide the Secretary of 
Labor subpoena authority needed to insure that complaint invest- 
igations are adequate and timely. This is a much needed provision. 

Current law provides different time periods given to an 
employee to report to an employer for reemployment following 
military service. The different time periods are governed by the 
type of call-up or duty and not by the length of service, per se. 
The type of call-up of duty performed is not important to the 
employer, but the length of service is important and should be the 
only governing factor. The proposed legislation appears to correct 
this deficiency. 

The employment rights bill addresses periods of time during 
which a person who is reemployed by ar» employer cannot be dis- 
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charged from employment, except for cause. While the proposed 
language say appear to provide **ditional protection, by providing 
statutory periods, the proposal implies that after these time 
periods an employer is free to discharge the individual following 
active duty service in the uniformed services* The implication may 
actually cause employers to discharge more personnel who are par- 
ticipating in Reserve programs at the end of the statutory periods 
and thus affectively reduce protection rather than add to it* The 
discharge provision seems to be in contradiction to the intent of 
the legislation. 

While members of the Guard and Reserve were probably incon- 
venienced in some instances by the necessity of shifting from their 
employer sponsored health care plans to CHAHPUs, the association 
is not aware of Reservists who were unable to satisfy family health 
care needs through the authorised CHAMPUS program. Having noted 
that we are not aware of a problem, we would not fault th provi- 
sion in S. 1093 that would give a Reservist the option of contin- 
uing his employer provided health insurance at his own expense. 

Finally, we note that S* 1095 would provide an outreach 
program to provide employers and employees with accurate 
information regarding their rights* The National Committee for 
Employer Support of the Guard and Reserve has as its goal the 
development and promotion of public understanding of the National 
Guard and Reserve, and it is very helpful in resolving many of the 
reemployment questions which arise. In spite of the Committee's 
outstanding contributions, the DESERT SHIELD/DESERT STORM 
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experience would suggest that more could be done to further the 
awareness of reemployment rights. The outreach program could 
contribute greatly to this needed awareness. 

Thank you for the opportunity to present ROA's views on Vet- 
erans* Reemploynent Rights legislation and the proposed changes 
thereto. The committee is to be commended for its efforts to 
restore educational assistance and to clarify and strengthen 
employment protections for members of the Reserve components. I 
will now be happy to respond to any guestions that you might have. 
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The Honorable Alan Cranston 
Chairman, United State* Senate 

Committee on veterans Affairs 
414 Russell Senate Office Building 
Washington r DC 20510-6375 

Dear Senator Cranston? 

Upon review of S. 1095 and h\R. 1578, I would like 
to return to you AMVETS* preferences of some of the 
main provisions of both* 

scope t (Support provision of H.R. 1578) while 
member's of NCAA or the Merchant Marines were certainly 
not in the highest risk services during the Persian 
Gulf War {particularly in the case of the Merchant 
Marines — we don't have much of a Merchant Marine 
anymore) , we do support their inclusion in this 
legislation, m future wars specialties which can be 
provided by organisations such as NOAA might very well 
be crucial to U.S. military success. 

Temporary Positional (Support s. 1095) AMVETS 
has no objection to excluding temporary employees from 
this legislation. 

Return to work! (Support S. 1095) We consider 
the "Return to Work 1 * provisions of the Senate bill to 
be somewhat more flexible to the military member. 

Return to work After Disability! (Support H.R. 
1578) The obvious clause in the House legislation that 
compels AMVETS to support it is "..the minimum time 
required to accommodate the circumstances beyond the 
individual's control*" There are cases in which 
rehabilitation can take longer than two years, and in 
these rare cases we feel that it is not unreasonable to 
reserve an injured or disabled veteran* s job. 

Documentation Upon Return i (Support H\R. 1578) 

continuation of insurance Coverage! (Support S. 
1095) The senate provision puts a cap of the maximum 
of what a premium could cost. 
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Retentions (Support H.R. 1578) The House bill allows a 
greater time period of protection. 

Enforcement — federal Government Employees* {support S. 

1095) 

Enforcement — state and Private Employees t (Support S. 

1095) 

Subpoena* i (Support S. 1095) We greatly favor inclusion of 
federal employees in this legislation. 

Regulations* , Support H.R. 1578) We feel that the House 
legislation is more extensive in its coverage. 

Outreach Program* (Support S. 1095) Few programs as 
complex as VRR are useful unless those eligible ate educated, 
etc* 

Please accept our sincere appreciation for requesting our 
views on these two pieces of legislation. I hope our somewhat 
abbreviated response is useful to the Committee as they go 
forward with this legislation. - 



Jonatfvm UUff ney 
National Legislative Director 
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ASSOCIATION OF THE UNITED STATES ARMY 



t**8 WlltOH SOetiVAtO, MUWQTOtt. VWOIWA 1210 1 UM |T0|*M#.«*» 



6 June 1991 



The Honor Able Alan Cranston 
Chairman, Committee on Veterans 1 Affairs 
414 Senate Russell Office Blag, 
Washington, DC 20510-6375 

Dear Senator Cranston: 

Reterence your letter dated Way 29, 1991, asking the Association of the 
United States Army (AUSA) to cosanent on the substantive differences between 
H.R. 1578 and s. 1095, the two veterans' reemployment rights bills. 

Upon review ol the two bills, AUSA endorses the following sections; 

a. SCOPE: The House bill Is preferred because it provides for unfore- 
seen contingencies which might require conferring reemployment rights upon 
those serving in the National Oceanic and Atmospheric Administration CNOAA) 
and the Herchaot Marine. We «gree that the Secretary of Defense should ask 
that these persons be covered by reemployment rights when the President 

has called them to duty In time of war or national emergency. 

b. TEMPORARY POSITIONS: AUSA recommends that the House bill be 
followed since It excludes temporary posit ions from reemployment rights. 
This agrees with our position concerning rights of permanent employees as 
contrasted with those serving in a temporary classification. 

c. RETURN TO WORK: The Senate bill language is preferred because 

it follows closely with present law requiring sn application for reemployment. 
An application for reemployment ensures compliance in the reemployment pro- 
cess by both the employee and the employer, 

d. RETUEN TO WORK AFTER DISABILITY: AUSA supports the Senate require- 
ment for a blanket two y*»ra extension for those hospitalized or convalescing 
from illness or injury incurred in or aggravated by service- One period of 
extension is much easier for the veteran to understand and makes it clear to 
all concerned In the reemployment process. 

s. OQHTlgUATlOg OP 18SPRAHCE COVERAGE! Our Assoc 1st ion supports the 
Senate bill which sets the individual 'a premium payment at no more than 
I02X. This is a fair and equitable method of treatment for both employee 
and employer and does not transfer costs to others participating in a group 
health plan. 

f . ENFORCEMENT — FEDERAL GOVERNMENT EMPLOYEES : AUSA supports the Senate 
bill because It provides more protection and counsel for federal govern- 
ment employees throughout the claim process. 
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g. SUBPOENAS: We support the Senate bill because of its treat sent of 
federal employee* on the same basis as all other employees. Federal * ?loyees 
should be accorded the same protections as those employed by state, local 

or private employers when seeking compliance of vitnesses. 

h. OUTREACH PROGRAM: The Senate bill would provide a necessary ser- 
vice to our veterans seeking reemployment rights information. The Asho- 
ciation supports this important contribution to the VA outreach program. 

Thank you fur the opportunity to comment on this important veterans' 
reemployment rights legislation. 
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June 11, 1991 



The Honorable Alan Cranston 
Chairman 

Committee on veterans' Affairs 
United States Senate 
Washington, D.c. 20510 

Dear Mr. Chairman: 

This is to present the Administration's request that the 
enclosed subsection be added to S. 1095, the proposed 
"Uniformed Services Employment and Reemployment Rights Act of 
1991." In addition to addressing other concerns raised by the 
Departments of tabor and Justice and the Office of personnel 
Management in their recent testimony, the Administration 
requests that the Committee consider an issue of particular 
concern to certain Intelligence Community (IC) agencies, i.e., 
the CIA, the FBI, the National Security Agency (NBA), and 
Defense Intelligence Agency (DIA), and that appropriate changes 
in the bill be made. 

The CIA and other IC agencies are generally supportive of 
congressional efforts in the area of veterans* reemployment 
rights, but we believe that S. 1095 could be read to have 
serious, unintended consequences with respect to employment 
matters in the national security context. The IC agencies do 
not discriminate against veterans/reservists and frequently 
hire individuals with military experience because such 
background often serves the needs of the IC. In fact, if the 
recent experience of Desert Storm is any indication, IC 
agencies sometimes confer benefits upon returning reservists 
beyond those that would be mandated by the proposed legislation. 

However, S. 1095 provides for enforcement of the statute 
with respect to Federal agencies by the Merit Systems 
Protection Board with the assistance of the Office of The 
Special Counsel, the Department of Labor, and the Office of 
Personnel Management* While the IC agencies concur that 
enactment of the substantive provisions of S. 1095 will be 
beneficial to veterans and reservists, we must object to the 
procedural rights the legislation could be read to create vis _a 
Vis the IC agencies. S. 1095* s enforcement provisions art* 
inconsistent with the current legal framework, which protects 
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The Honorable Alan Cranston 



from outside review the hiring and firing decisions in the 
national security context and existing IC agency personnel 
practices and procedures in national security matters. These 
proposed enforcement mechanisms therefore pose CIA and the 
other IC agencies significant national security concerns. 

We urge that the enclosed provision be incorporated into 
S. 1095 in order to address the national security concerns of 
the IC agencies ♦ The proposed provision continues to protect 
the reemployment rights of these Federal employees. The FBI, 
MSA, and DIA, as well as the NSC, the Deportment of Defense, 
and the Department of Justice all have been supportive of CIA's 
efforts in developing this proposal, and the Department of 
Labor assisted in drafting the proposed statutory language. If 
your staff wishes further information on this proposal* please 
have them contact VicKi Pepper, an attorney on ray staff, at 
(703) 482-6126. A similar letter is being sent to the Ranking 
Minority Member. 

The Office of Management and Budget advises that there is 
no objection to the presentation of this amendment to Congress 
from the standpoint of the Administration's program. 



Sincerely, 




William H* Webster 
Director of Central Intelligence 
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Recommendation: 

Proposed new subsection 4333A of 1095: 

§ 4333A. Modified procedural rights with respect to certain 
federal employers. 

(c) Notwithstanding any other provision of this chapter, 
sections 4324(a) and (b), 4332, 4333, and 4341 shall not apply to 
an agency o£ the Executive branch that is listed in section 
23Q2(a)(2)(C)(ii) of title 5 of the United States Code and that 
therefore is not an agency within the meaning of section 2302 of 
title 5 of the United States code. Nothing in this subjection 
shall be construed, however, to relieve any such agency from 
compliance with the substantive provisions of this chapter. 
Nothing in this subsection is intended to prohibit employees of 
such agencies from seeking information from the Department ol 
Labor regarding any matter under this chapter or assistance in 
requesting reemployment or alternative employment . If an 
employee of an agency that is listed in section 2302(a) (2 )((.')( i i ) 
of title 5 of the United Sta.es Code is not reemployed and can 
qualify for an alternative position in another part of the 
Executive Branch, such person may apply to the Director of the 
Office of Personnel Management. Unless the Director has evidence 
of the unsui tabi lity of such person for reemployment, the 
Director shall cause employment to be offered to such person by 
an agency other than one lis.ed in section 2302( a) (2 ) (C) < i i ) of 
title 5 of the United States Code in an alternative position that 
provides seniority, status, and pay equivalent to that of the 
position that such person would have attained if such person had 
been continuously emp Joyed during such person's period of service 
in the uniformed services. Finally, nothing in this subsection 
is intended to prohibit such agencies from voluntarily 
cooperating with the Department of Labor or Office of Personnel 
Management in any matter ari.iing under this chapter. 

Rationale: 

S. 109b could be interpreted to create a significant, 
unintended disruption of the existing procedural framework for 
handling hiring/firing decisions in the national security 
context. A situation could arise in which national security 
considerations make it necessary to terminate/not hire an 
individual who also is a veteran/returning reservist-- for 
example, unexplained contacts with a foreign intelligence service 
could present counterintelligence concerns requiring termination 
of any employee. Under S, 109S, by simply alleging "veteran 
discrimination," a veter an/ r eser v i st arguably could call such 
decision into question. 

Under cur rent 1 aw, the Dm ect or of Cent r a 1 1 nte 11 i genre has 
the authority to hire and tire employees of the <"IA without 
outside review where breaches of national security may be 
involved. Other Intelligence Community agencies have simiJ.w 
authorities. t'.j, , section 102(e) of the National 
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Security Act, 50 U.S.C. § 403(c), and 5 IKS.C. §§ 2302 and 
2305. It is important that the 1C agencies maintain necessary 
flexibility in hiring/firing decisions made in the interest of 
national security. Moreover, external review of such claims 
would conflict with the statutory obligation of the Director of 
Central Intelligence <DC1) to protect intelligence sources and 
methods frora unauthorised disclosure. 

Notwithstanding the discretion of the DC I in hiring/firing 
decisions, a system of internal procedural safeguards is 
provided to CIA employees that would enable veterans/reservists 
to file grievances with the Agency, and an independent 
statutory Inspector General exists who could investigate 
allegations of violation of the statute. The other IC agencies 
have similar mechanisms in place. Therefore, the proposed 
S9ction 4333A would not relieve CIA, NSA, FBI, DIA, or other 
intelligence/counter intelligence organizations designated ay 
the President from any of the substantive obligations under the 
new legislation— it is intended only to relieve them from the 
law's external enforcement mechanisms, which would interfere 
with thr existing framework for handling hirxng/f irxng 
decisions in the national security context. 

Moreover, under the proposed amendment, employees of the 
procedurally exempted agencies would be free to request 
information and assistance from the Department of Labor on 
matters arising under the new chapter. Such assistance by the 
Department of Labor could include contacting the employing 
agency to explain the Act and to request that the agency 
reconsider its decision not to reemploy the person requesting 
assistance if it appears to the Department of Labor that the 
individual may be eligible for reemployment under this Act. 
These agencies would cooperate voluntarily with the Department 
of Lahor or the Office of Personnel Management (OPM) , as 
appropriate, in matters arising under this chapter, if and to 
the extent that the agencies determined such cooperation could 
be provided consistent with national security interests. OPM 
would find alternative employment in an agency that is not part 
of the Intelligence Community for individuals who are not 
reemployed by the IC agency unless OPM has evidence that the 
individual is unsuitable fox reemployment. 
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UNITED STATES TRANSPORTATION COMManD 

22 June 1991 



The Honorable Alan Cranston 
Chairman, Committee on Veterans' Affairs 
United States Senate 
Washington, D C 20510 0501 



Dear Mr Chairman 

As your committee prepares to take up the Uniformed Services Employment and 
Reemployment Rights Act of 1991, S 1095, 1 would hke to convey our strong support 
for the inclusion of language granting reemployment rights to merchant mariners 
who volunteer to support our national defense 

The U 5 merchant marine, long considered the fourth arm of defense, has a 
distinguished history of support to the defense of our great nation They have 
voluntarily sailed in every overseas deployment of U S. combat power, from the 
Spanish- American War in 1898 through both World Wars. Korea. Vietnam, and now 
DESERT SHIELD/STORM. The role of the merchant marine in defense has been 
codified by the Merchant Marine Act of 1936 which established the requirement for 
a merchant marine capable of serving as a "military and naval auxiliary,* and the 
U S merchant marine has nsen to that challenge in World War II more than 270,000 
merchant manners sailed in support of our national defense 6,632 were killed and 
609 taken prisoner of war Our merchant mariners experienced a casualty rate only 
one-tenth of one percent lower than the Marine Corps, which experienced the 
highest casualty rate of any branch of the Armed Forces 

Unfortunately today our ability to rely on the merchant marine to meet national 
defense sealift requirements is eroding The U S merchant fleet has declined rapidly 
overtrje past 20 years, from 588 militarily useful dry cargo ships in 1970 to only 168 
in 1990, While it is possible to replace needed shipping capability through various 
acquisition means, we cannot so easily replace the experienced manners this decline 
SUfl**?* •A H &l the ° r 9 an,c ** al »" asset * which performed so welt in Operation 
DESERT SHIELD/STORM, the Past Sealift Ships, Afloat and Maritime Preposmonmg 
Ships, and the Ready Reserve Force (RRF) are manned exclusively by civilian merchant 
manners who volunteer for duty By the late 1990s it is estimated our manning 
shortfall, »n the event of full mobilization, will be 7000 to 8000 manners 

Our recent experience in Operation DESERT SHiELD^TORM has validated our 
concerns ov*r our ability to man organic sealift assets, the largest source of U S 
flagged, m *ary unit equipment capable, shipping Under the current program the 
Marm v. Ad iimstretion (MARAD) hires ship managers who are responsible for 
main;ert&nc* , activation, and crewingof RRF vessels These ship managers work 
through the maritime labor unions to acquire manning from active mariners on 
union rolls Unfortunately, even with only 80 percent of the reserve fleet activated 
incrementally over the 6 months of Operation DESERT SHIELD/STORM, ship 
managers and labor unions experienced crewmg shortfalls There simply are not 
enough active manners sailing today to simultaneously meet both economic and 
defense needs The impact of these crewmg problems would have been greatly 
amplified if not for our ability to call on foreign flagged shipping to meet a portion 
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of ©ur deployment needs, and this shortfall will only be exacerbated as our reserve 
fleet grows over the next several years We need to find a workable, cost effective 
way to bridge the widening gap between the manning required to sail our organic 
assets and tne shrinking poof of active merchant mariners 

The United States Transportation Command (USTRANSCOM), MAR AD, and the 
Navy are working together to find a straightforward solution to this growing 
manpower shortage. Our approach focuses on tapping into the poofof inactive 
manners who have sailing experience but have elected to pursue other than sailing 
careers. Since these mariners now rely on other than active sailing jobs for their 
livelihood, reemployment rights similar to those enjoyed by the Guard and Reserves 
become critical to acquiring volunteers to support our national defense seatift 
needs 

The merchant mariner reemployment rights language submitted by the 
Administration and adopted by tne House seeks a very narrowly defined privilege, to 
be utilized only during national emergency or war. While granting this privilege will 
have no impact on the budget nor any other veteran entitlement program, 
precluding merchant manners from reemployment rights will force us to look to 
other, more costly proposals to ensure adequate merchant mariner manning is 
available to operate our current and future sealift assets 

1 strongly urge you to intercede in this matter and ensure language granting 
reemployment rights for merchant manners is included m S 10§5, tne Uniformed 
Service Employment and Reemployment Rights Act of 1991 Your efforts can ensure 
we are able to pursue the most cost effective solutiwn to our growing merchant 
manner shortfall 



Sincerely 




cc Members, Veterans' Affairs 
Committee 



General. USAF 
Commander m Chief 
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U S DEPARTMENT OF LABOR 



SECRETARY OF LABOR 
WASHINGTON. DC 



The Honorable Alan Cranston 
Chairman, Committee on 

Veterans* Affairs 
United States Senate 
Washington, D,C. 205X0 

Dear Mr, Chairman: 

In recent testimony before your committee, we offend to 
provide the Administration's position on issues of concern raised 
by 5. 1095, which would amend Title 38 of the United states Code 
with respect to employment ar* reemployment rights of veterans 
and other members of the uniformed services. 

The bill would amend the veterans 1 reemployment rights (VKR) 
law (Sections 2021-2026 of Title 38, United states code) to 
provide a basic reorganisation of the VRR law, and to assure that 
returning servicemembers arc protected in all aspects of their 
employment (except for pay and work performed) as if they had 
been continuously employed during such period of service. 

We are pleased to have this opportunity to express our views 
regarding S. 1095, which has several substantive differences from 
the House-passed uniformed Services Employment and Reemployment 
Eights Act of 1991 (USERRA) , which the Administration 
substantially supports* The enclosures reflect the 
Administration's positions regarding s. 1095. In addition, we 
concur in the recommendations to amend S. 1095 presented by the 
Department of Justice in its testimony before your committee on 
May 23, 1991 concerning representation of Federal employees on 
appeal, and attorney fees. We look forward to working directly 
with your staff to remedy these differences so that the 
Administration can support your bill. 

The Office of Management and Budget advises that there is no 
objection to the transmittal of this letter from the standpoint 
of the Administration's program. 




Sincerel 



LYNN MARTIN 



Enclosures 
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coverage of "Regular" Hilitary Service 



Ration : Section 4301(a)(1) of S. 1095, 
gy rated Alternative Language: 

Delete "nonregular and" from line 5, page 3 of S. 1095, or expand 
preamble in manner similar to Administration bill at section 
2021. 

Rationale for Sugge sted Alternative Language 

The existing reemployment statute applies to persons serving in 
the regular Armed Forces as well as the Reserve Components. We 
are concerned that the use of the term "nonregular, "without 
more, could be construed to mean that the proposed statute does 
not apply to persons serving in the regular Armed Forces to the 
same extent, if at all, as those serving in the Reserve 
Components . 



Liberal construction Required 

location 3 Section 4301 of S- 1095. 

Suggested Addit ional Language: 

Add a new section 4301(c), as follows". 

(c) It is the sense of Congress that the pro- 
visions of this chapter should be liberally 
construed in favor of persons with entitle- 
ments under this chapter # 

source of Additional Language 

Section 2022(a) of the Administration^ bill. 

fla frionalft for Addi tional language: 

This language is intended to codify the statement of the Supreme 
Court that the VRR statute should be "liberally construed for the 
benefit of those who left private life to serve their country. 

UshsolA v. gun Ivan PrvflpcK and Repair Wp ; i *2s v ' s 'l?l'Jll 
(1946) . This has been a keystone of judicial interpretations of 
the statute and has served protected persons well- This language 
will help ensure the favorable outcome of litigation with respect 
to issues that have not been and cannot be specifically 
anticipated by the Congress. 
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Definition of "uniformed services* - 
Coverage of USERRA 



Locati on: Section 4303(9) of S« 1095, 



Suggested Alternative Language: 

The tern "uniformed services* means the United States Army, Navy, 
Air Force, Marine Corps, and Coast Guard, including the reserve 
components thereof as defined in section 101(27) of this title, 
the Army National Guard and Air National Guard when engaged in 
active duty for training as defined in section 101(22} of this 
title or in inactive duty training as defined in section 101(2 3) 
of this title , the commissioned corps of the National Oceanic and 
Atmospheric Administration, the commissioned corps of the Public 
Health Service, the Merchant Marine during time of war, national 
emergency, or when deemed necessary by the Secretary of Defense 
in the interest of national defense, and any other category of 
persons so designated by the President in time of war or national 
emergency* 



Source of Alternative Language; Section 2023(11) of the 
Administration's bill. 



Differences Betw een the Sugge sted Alternative La nguage an d S« 



a* S. 1095 applies to the five Armed Forces (Army, Navy, Air 
Force, Marine corps, and Coast Guard) as well as the 
commissioned corps of the Public Health Service (PHS). The 
suggested language would make the law apply to all of those 
entities plus the commissioned corps of the National Oceanic 
and Atmospheric Administration (NCAA) . 

b. The suggested language would make the law apply as well to 
the Merchant Marine during time of war or national emergency 
or "when deemed necessary by the Secretary of Defense in the 
interest of national defense. * 

c. The suggested language would give the President the 
authority to designate any other category of persons a 
"uniformed service" and thus accord such persons rights 
under this law. This Presidential authority only applies 
"in time of war or national emergency." 
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Rationale for Alternative Language 

a. The NOAA commissioned corps is a uniformed service. Members 
of that corps perform service which is just as deserving ot 
reemployment protection as the service performed by members 
of other uniformed services. In addition, they receive some 
other benefits provided to military service members* This 
is not a major burden on employers because there are only 
approximately 400 members of that corps and most of them are 
recruited directly out of college and have no civilian jobs 
to which to return. 

b. Especially in times of emergency, the Merchant Marine 
performs an essential function for national defense - 
Personnel can be transported by air, but military cargo must 
be transported by ship* During the build-up for Operation 
Desert storm, it was necessary to recruit experienced 
mariners from other lines of work to operate the vessels 
carrying military cargo to the Persian Gulf region. Under 
current law, those persons do not have reemployment rights. 
The Department of Defense and the Department of 
Transportation (Maritime Administration) have informed us 
that according reemployment rights to such persons in such 
situations will ftelp ensure their availability if they are 
needed again. 

c. During World War IX, particularly, certain categories of 
persons (fij^, Women's Air Service Pilots) who were 
considered civilians at the time performed important, 
arduous, and sometimes dangerous service that should be 
recognised in law. The proposed language will give the 
President the authority to respond to these circumstances as 
they arise without having to ask Congress for special 
legislation. 
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Only Persona Holding * Other Than Temporary" 
Civilian Jobs Should Have Reemployment Rights 



Location: Section 4322 of s. 1095* 
Suggested Alternative Language: 

Delete "a n from section 4322(a) at page 9, line 14. 
Add: "an other than temporary" in its place. 
Source of Alternative Languages 

Administration bill, section 2025(a). Existing reemployment 
statute, 38 U.s.c. § 2021(a). 

Rationale for Alternative Language: 

Since 1940, the Veterans' Reemployment Rights (VRR) law has given 
rights to "any person . . . who leaves a position f other than a 
temporary position ) in the employ of any employer in order to 
perform . • . training or service (in the Armed Forces]." 38 
U.s.C. § 2021(a) (emphasis supplied)* 

In its first case under the VRR law, the Supreme court emphasized 
that, "This legislation is to be liberally construed for the 
benefit of those who left private life to serve their country." 
EiglMgU v. Sullivan Drvdock & Repair Corp.. 328 U,S, 275, 285 
(1946). This liberal construction also has been applied to the 
requirement that the veteran's preservice job have been "other 
than temporary •* For example, the U.S. Court of Appeals for the 
Sixth Circuit recognized that a position was "other than 
temporary" where the veteran had a reasonable expectation, prior 
to military service, of continuing to work several moro years but 
not necessarily for an indefinite duration. See Stevens v. 
Tennessee Valley Authority , 687 F.2d 158, 160-61 (6th Cir. 1982), 

It also has been held that a probationary job is not "temporary" 
for purposes of the vrr law. Sen Collins v. Welrt on Steel Co, , 
398 f.2d 305 (4th cir. 1968). Even a seasonal job can bo "other 
than temporary" if the veteran had a reasonable expectation, 
prior to military service, that job would recur at the next 
season, figs United States v. Kimbish , 154 F.2d 773 (4th cir. 
1946); United States v. North American Creameries, Inc. . 70 F. 
Supp* 36 (D.N.D. 1947) , Recently the U.S. Court of Appeals for 
the Ninth Circuit upheld the VRR rights of a construction 
industry laborer working a short-term job assignment at the time 
of his entry into military service, holding that he held an 
"other than temporary" employment relationship with the industry 
as a whole and the hiring hall. &£g Imel v. Laborers ' Pensio n 
Trust Fund for Northern Cali fornia, 904 F.2d 1327, 1334 (9th cir. 
1990), denied, 111 S.Ct. 343 (1990). 

In summary, the requirement of an "other than temporary" 
preservice position has not been a major impediment for service 
members. Changes to the reemployment statute should be made only 
with good reason. At least in this respect, the language of the 
current law has served members of the uniformed services well and 
need not bo changed. 
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Impossible or Unreasonable to Notify 
an Employer Prior to service 

Location s Section 4322(b) of S. 1095. 
suggested Alternative Language.: 

Delete sentence starting with "A determination. . ." beginning on 
line 10 page 10. 

Substitute: 

Whether military necessity precluded 
notification will be determined by the 
concerned uniformed service authority and 
shall not be subject to judicial review. 

p purca of Alternative Language : Section 2027(d)(2) of the 
Administration's bill. 

Difference^ Between Sugges t s Alternative Language and S« l fl&5 * 

The language of S. 1095 implies that "the Secretary concerned" 
f B . q . . the Secretary of the Amy) will sake the "impossible or 
unreasonable" determination regardless of the reason prior notice 
is asserted to have been impossible or unreasonable. Under the 
suggested alternative language, the "concerned uniformed service 
authority" will make this determination only if "military 
necessity" is the asserted basis for the "impossible or 
unreasonable" determination. 

Rationale for Sug g ested Alternative Language : 

The determination that prior notice is precluded by military 
necessity is likely to be made by an officer of the 
■concerned uniformed service" to which a member is being 
recalled to active duty on short notice. We are concerned 
that the language of S, 1095 may invite litigation as to 
whether the "Secretary concerned" had properly delegated 
authority to such officer. 

Military necessity is only fins possible basis for a finding 
that providing prior notice was impossible or unreasonable* 
The unavailability or failure of the telephone system could 
be another possible reason. If military necessity is the 
basis for the determination, such a decision should be made 
by the member's commanding officer or other proper military 
authorities and should not be subject to judicial review. 
If some other basis is asserted, such a determination should 
be made by the court or by the Merit systems Protection 
Board (for Federal employee cases). 
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Adequacy of Documentation - Who Determines? 



taxation : Section 4322(e)(2) of S. 1095. 



Su ggeste d Alter native, L anguage: 

Substitute "of Labor" for "concerned" in line 3 of page 15, 



Rational e foy Suggested Alternative frangyage : 

The language of S» 1095 seems to Imply that each service 
secretary (&s_gu, the Secretary of the Navy) will be issuing 
regulations specifying the kind of documentation that will be 
sufficient to secure timely reemployment, A multiplicity of 
perhaps conflicting regulations could be confusing for employers 
and the courts. We suggest that, consistent with the 
Administration bill, the regulations be promulgated by the 
Secretary of Labor and, insofar as possible, should be uniform 
for all seven uniformed services. 



Location; Section 4322(e)(3) of S. 1095 
Suggested Altern ative La n guage : 

Section 4322(e)(3) of S. 1095, substitute the following: 



If the employer is not satisfied with the 
documentation that the applicant has 
provided, the employer may make further 
inquiries after reinstating the applicant, if 
as a result of such further inquiries by the 
employer it is established that the employee 
does not meet one or more of the eligibility 
criteria, such employee's employment and 
rights and benefits under this chapter may be 
terminated* 



RflUpnsils -for AK^rofttlye-JLaiiguaflg 

This language from the Administration's bill states more 
explicitly that the employer's duty is first to reinstate the 
employee and only thereafter to investigate in the event 
documentation is lacking. Timely reinstatement is an essential 
need of those returning, and the reemployment statute, while 
giving consideration to an employer's interest, should give an 
employer little basis to delay or attempt to defeat the 
obligation to reinstate promptly* 



Reemploy First, Then Obtain Documentation 
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Person Returning from short Tour Should 
Be Entitled to Return to Exact Position 



fcSCatifins Section 4323(a)(1) of S. 1095, 



Suggested Alternative Language; 

(1) In the case of a person who is not disabled, a person 
returning from service in the uniformed services as provides in 
section 4322 of this chapter shall 

(A) if such person's period of service was fewer than 181 days 
and such person is still qualified to be employed in the position 
which such person left for service in the uniformed services, be 
employed in the same position, within time limits to be 
established by the Secretary in regulations to be promulgated 
pursuant to section 4351 of this chapter? 

(B) if such person's period of service was 181 days or more and 
such parson is still qualified to be employed in the position 
which such person left for service in the uniformed service, be 
employed within time limits to be established by the Secretary in 
regulations to be promulgated pursuant to section 4351 of this 
chapter, in the same position or in a position of like seniority* 
status, and pay? 

So urce of Alternative Language: 

Section 2026(a) (l)-(2) of the Administration's bill. 



Rationale for Sugge sted Alternative Languages 

Under section 4323(a)(1) of s. 1095, an employer is given the 
option to reemploy the returnee in the same position fit in a 
similar one. Under the Administration's bill and H.R. 1578, 
persons returning from short tours (up to 180 days) of training 
or service are entitled to return to their exact jobs, with the 
perquisites of seniority that they would have received if 
continuously employed* This is consistent with the current 
reemployment statute's treatment of active duty for training or 
inactive duty training. SSfi 38 u.S.C. § 2024(d). While an 
employer needs flexibility in reemploying employees returning 
from long tours, no such need applies in the case of short tours. 
A reservist should not have to be concerned about moves from his 
or her civilian job each time he or she performs two days of 
inactive duty training. 
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Accrual of Vacation and other Short-ten Benefits 
during short Toon of Service 

Location: Section 4325(a) of s. 1095. 
Suggested Additional Language 

Add a second sentence to section 4325(a) of s. 1095 , as follows: 

If the person's absence for service in the 
uniformed services was for a period of fewer than 
31 days, the person shall be entitled to all 
benefits (other than the accrual of annual or sick 
leave in the case of a person eligible to receive 
military leave under section 6323 of title 5, 
United States Code), whether or not related to 
seniority, but not including pay for work not 
performed, as if the person's employment had not 
been interrupted by service in the uniformed 
services. 

Source of Additional Language; 

Section 2027(a)(1) of the Administration's bill. 
Rationale for Additional i^ng^e- 

The purpose of this additional language is to ensure that persons 
serving short terms of military training or service (up to 30 
days) will continue to accrue vacation or annual leave during 
those tours and that they otherwise will be treated as if 
continuously employed for all purposes, except that employers are 
not required to pay them for work they have not performed. This 
concept was included in Section 2027(a)(1) of the 
Administration's bill but was perhaps inadvertently omitted from 
S. 1095 and H. R. 1578. 

Persons serving in military service earn leave from the military 

rat0 of 2 , 1/2 days per "*nth r but not for tours of fewer 
than 30 consecutive days, figs io u.S.C. § 701(a). A Reserve 
Component member should not forfeit a part of his or her annual 
vacation simply because he or she performed annual military 
training during the year. The suggested additional language will 
avoid such an unjust result and will otherwise ensure that such a 
member be treated as if continuously employed* 

The parenthetical clause of the suggested additional language 
exempts the Federal Government, as an employer, from this 
requirement because the Federal Government already provides very 
generous benefits, including 15 days of paid military leave, for 
its employees who are Reserve Component members* Sfifl 5 U.s.C, § 
6323. This clause would also protect the Federal government from 

required to credit annual or sick leave during repeated 
short tours, thus keeping this section budget neutral 
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Amount or Premium Required for the Continuation 
of Civilian Health Insurance Coverage 

Location s Section 4325(c)(1) of S. 1095. 



fft«y q»«tftd Alternat ive languages 

Redesignate paragraph (2) of section 4325(c) of S. 1095 as 
paragraph (3). 

Amend section 4325(c), relating to retention of employer-provided 
insurance during absences for uniformed service, to insert the 
following paragraphs (1) and (2) in lieu of paragraph (1)* 

(c)(1) A person whose civilian employment with an employer 
is interrupted by a period of service in the uniformed services 
shall r if such person requests with respect to the period, retain 
existing coverage under any insurance policy or program provided 
by such employer for its employees in accordance with conditions 
generally applicable to employee participation during a furlough 
or leave of absence and the provisions of this subsection. 

(2) On the date that a person's employer-provided 
insurance coverage would otherwise terminate due to an extended 
absence from employment for purposes of performing service in the 
uniformed services, the employer shall give such person an 
opportunity to elect to continue temporarily insurance coverage 
acquired through civilian employment in accordance with this 
paragraph so that such insurance continues for a minimum of 18 
months after such date. Such temporary continuation of employer- 
provided insurance shall be in lieu of, to the extent it would 
duplicate, any insurance the person is entitled to elect pursuant 
to section 49S0B of the Internal Revenue Code of 19B6, section 
S905a of title 5 f United States Code, or other similar law of the 
United States or any State. A person who elects to continue 
temporarily insurance coverage under this paragraph may be 
required to pay not more than 102 percent of the full premium 
associated with such coverage for the employer's other employees, 
except that in the case of a person who performs service in the 
uniformed services for periods of fewer than 31 consecutive days, 
such person may not be required to pay more than the employee 
share, if any, for any such coverage. 

Rationale for Alternative Language: 

P. 1095 would entitle any person whose civilian employment is 
interrupted by active military service to request continuation of 
all employer-provided insurance plans during such absence for at 
least }8 months after commencement of such service* In this 
regard, the employee could be required to pay no more than 102 
percent of any premium required of other employees, or to pay the 
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same required of other insured employees when military service is 
less than 31 days. H.R. 1578 would provide a similar 18-month 
continuation of insurance for absent reservists hut would allow 
employers to charge such employees the full cost associated with 
benefit continuation {consistent with current laws on temporary 
continuation of health insurance on termination of private 
employment, 26 U.S.C. 49S0B, and Federal employment, 5 tf.S.C. 
8905a) . 

We are concerned with the language of S. 1095 stating that a 
person in the service who requests insurance coverage "may be 
required to pay not sore than 102 percent of any premium required 
of other employees for the continuation of any insurance coverage 
• This language is susceptible to an interpretation that 

the employee serving in military service would only be required 
to pay 102% of tlie gssalua paifl fry other current employees. If 
S. 1095 were to be enacted in its present form, and if such an 
interpretation were to be adopted, significant new costs would be 
imposed upon employers, including the Federal Government. Under 
the "pay as you go* requirement of the most recent Omnibus Budget 
Reconciliation Act. it would then be necessary for the Congress 
to enact corresponding savings or revenue enhancements to make up 
for this new Federal cost. The alternative language, adapted 
from the Administration bill, would clarify that an employer is 
not required to finance the continuation of health insurance 
coverage for up to 18 months and would make s. 1095 budget- 
neutral. Any provision which fails to ensure that an employee 
may be required to pay the cost of the insurance premium is 
problematic* 

Currently, Federal employees are entitled to continue Federal 
Employee Health Benefits (FEHB) and Tederal Employee Croup Life 
Insurance ( FEGLI ) coverages for up to 12 months in a leave 
without pay (LW0P) status. While no FEGLI contributions are 
required for continued coverage during LW0P, employees normally 
must continue the employee share of FEHB premiums. [However, OFH 
exercised its regulatory discretion and waived FEHB contributions 
while employees are in LH0P status for military service related 
to the Persian Gulf conflict.] If LWOP status continues beyond 
12 months, both FEHB and FEGLI terminate subject to a 31-day 
temporary extension at no cost during which the employee may 
exercise the right to convert to nongroup insurance coverage 
without providing medical evidence of insurability. 
Alternatively, insured employees who separate from civilian 
service may elect to continue temporarily regular FEHB coverage 
for up to 18 months after the separation, but in such case the 
employee must pay both the Government and the employee shares of 
premiums, plus an extra 2 percent of premium to cover related 
administrative expenses. Temporary continuation of coverage 
begins on the day after the 31-day temporary extension of 
coverage expires* 

S. 1095 as introduced would require continuation of Federal 
employees' health and life insurance with Government contribution 
for 18 months in lieu of the 12 months currently available to 
employees on leave without pay. The proposed amendment would 
require employers, on th* date insurance would otherwise 
terminate, to offer employees at least an 18 -month temporary 
continuation of existing insurance on an employee-pay-all basis, 
in lieu of any duplicative temporary coverage available under 
other laws. 
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Accrual of Annual Usave or Vacation During 
Military Service or Training 

Location : Section 4325(e)(2) of S. 1095. 
Suggested Alternative LAnqua.qg: 

Delete paragraph (2) of section 4325(e) and renumber paragraph 
(3) as paragraph (2) . 

aationala for Sugges t s Alternative Language * 

Without the euggested deletion, this »^^"i B a f"!"P_ ible " 
an interpretation that an employer is required to allow an 
employee to continue accruing vacation or annual leave **™ {its 
while the employee is in military service or training. The 
Supreme Court has held that, under the existing m^A 
statute, vacation or annual leave days "f'J^^**™^* 
seniority which a returning veteran is entitled to claim under 
the -escalator principle." Sfifl Essiai v. pravo Con? .., 420 U.S. 
92 (1975) . 

Overruling Foster would impose substantial new costs upon 
eaPloyers? including the Federal Government. Like the provision 
to? 2S& insurance, this provision could Impose ne*? costs upon 
the Federal Government for which the Congress would be Wjjjj 
to find corresponding savings or revenue enhancements elsewhere. 
The deletion of section 4325(e)(2) would make S. 1095 budget- 
neutral • 

It should also be noted that persons in military service earn 
leave from the military, except for tours of f ^wor than 30 
consecutive days, and, except during wartime, are allowed to^use 
that leave during or at the end of their active s°rv lce - 
The suggested additional language for section 4325 (a , SMEtft- 
will allow Reserve component members to accrue vacation during 
tours of up to 30 consecutive days. 

If this section of S. 1095 is intended only to allow an employee 
to use, during military service, annual leave or vacation which 
had^lready been accrued, not to continue accruing such benefits 
while in service, this intent is adequately expressed by section 
4325(e)(1), which is consistent with current treatment of Federal 
employees, thus making section 4325(e)(2) unnecessary. 

If this section of S. 1095 is intended to the «»P lo y« r to 

grant annual leave or vacation similar to that granted to otner 
employees on other forms of leave, this intent is adequately 
expressed in section 4325(b), thus again making section 
4325(e)(2) unnecessary. 
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Period of Special Protection Against Discharge 



Location ; Section 4325(d) of s. 1095. 



suggflfitgrj Aj^gnatiyfl language: 

Delete subsection (d) of section 4325 and replace it with the 
following language: 

A parson who is reemployed by an employer under this 
chapter shall not be discharged froa such employment, 
except for cause- 

(1) if such person's period of service in the uniformed 
services: was 181 Jays or more, within one yearr 

(2) if such person's period of service in the uniformed 
services days or more but xess than 181 days, within six 
months; or 

(3) if such person's period of service in the uniformed 
services was less than 31 days, within a period of time that is 
equal to the period of service concerned. 



Section 2034(e) of H*R« 1578; sen also section 2027(e) of the 
Administration's bill. 



Rationale for Alternative Language 

Under Section 4325 id) , tne duration of the oeriod of special 
protection would depend upon the duration o*. the returnee's prior 
t Aployment by that employer, including the period or periods of 
military training or service that may have interrupted that 
employment. 

under C- 1 existing reemployment statute, the duration of the 
special protection against di j charge except fur cause depends 
upon *h© c ^ego yy of military duty or training. The protection 
has U/o purposes; (1) to give the returning veteran a reasonable 
time to regain civilian skills; and to pr^ect the veteran 
from u bad faith reinstatsmcsnt. 

Under ^*ie Administration's bill and H.R. 1578, ti*e duration of 
thw p^rici of special protection woulu depend upon the duration 
of the military service or training. Without the suggested 
change, the provisions of section 4325(d) would expand the 
protection against *ayoff well beyon* that provided by current 
lav or proposed by *he Administration (section 2027(e)). The 
Administration proposal relates this special protection to the 
length of absence from the job which is reasonable in light of 
the intent of the special protection* To relate the period of 
special protection to the length of time the individual has been 
in the employ of the employer is essentially irrevelant to the 
purpose of the special protection and is not warranted. 



Source: 
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Employee contributions to Individual aecount Flams 

Section 4326 of S. 1095 
Saaaia&ffil M^r nativ « Language: 

insert on pag* 26, at line IS, of S. 1093, nev paragraph (b)(3, 
as follows: 

(3) A persun reemployed under this chapter shall 
be entitled to accrued benefits that are derived from 
employee contributions in an individual account plan as 
defined in section 3(34) of the Employee Retireaent 
income Security Act of 1974, 29 D.S.C. 1X002(34), only 
to the extent the person makes payment to the plan in 
respect of such contributions- No such payment way 
exceed the amount the person would have been permitted 
or required to contribute had the person remained 
continuously employed by the employer t>roughout the 
period of deemed service described in section 
(a)(2)(B). However, nothing in this paragraph shall 
impose any liability on the employer or the plan to 
make any matching or other contributions, or to make 
any allocation from other participants* accounts, to 
any account of a parson reemployed under thie chapter. 

source of gti« M »*~i flit*"*** 1 ™ Language* 

This is language parallel to Section 2027(g)(2) of the 
Administration's Bill- 

a »M Q n*i« fair SttggiittJ alternative, l aamaai s 

in the cass of individual account plans or dsfined contribute 
Plans? reemployed veterans could make -catch-up" MfilP^aa 
contributions to such plans. Because esployer contributions to 
individual account plans are aore properly characterised as 
current compensation than as perquisites of seniority, employers 
would hfve no obligation to make any matching or other 
contributions to such plans and the plane would not be required 
to reallocate money that has previously been allocated to other 
participants 1 accounts. 

Any provision permitting -catch-up- employee contributions to 
individual account plans may rcquirs conforming amendments to the 
Internal Revenue Code. 
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Entitlement to Accrued Benefit* 

LggflUon: 

Section 4326 of S. 1095 
Suggeeted Alternative, Language; 

On page 25, line 15, of S. 1095, delete the vordu "and for" and 
delete linos 16 and 17. On line 15, after the wcrd "benefits" 
insert the following; 

*, provided: That such person seats the eligibility 

criteria under this chapter and the regulations 

promulgated undar Section 4351 of thi* chapter? and, 

provided further, that: Any such dswsec service shall 

be taken into account in determining his or her right 

to accrue benefits under the plan only in the case of a 

defined benefit plan as defined in section 3(35} of the 

Employee Retirement Income Security Act of 1974, 29 

U,S.C. 11002(35), or under a similar Federal or State 

lav governing pension benefits for governmental 

employees* 

Source of Suggested Alternative Language : 

sections 2027(f)(2) and (g)(2) of the Administration's Bill 

Rationale for Suggested Alternative Language: 

The insert vould make clear that military service would be 
credited as service vith the employer for purposes of determining 
accrued benefits only in the case of defined benefit plans* The 
Administration bill excepts defined contribution or individual 
account plans from the obligation to provide benefit accruals 
because such accruals represent contributions actually made to 
the plan participants' individual accounts, and are more properly 
characterized as current compensation than as perquisites of 
seniority. 
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Federal Re t present Systems 



l ocation : Section 4326(b)(2) of S- 1095. 



Suaeested Alternative Language: 

Section 4326(b)(2) of S. 1095 should be rewritten as follows: 

(2) A person reemployed under this chapter shall be entitled 
to accrued benefits pursuant to subsection (a)(2)(B) that 
are derived from employee contributions only to the extent 
the person makes payment to the plan with respect to such 
contributions. No such payment (gxcejt payments rgquUoti bY 
g fC tions 8332 <ci or sdiifci of title s. united States cgflg) 
nay exceed the amount the person would have been permitted 
or required to contribute had the person remained 
continuously employed by the employer throughout the period 
of deemed service described in subsection (a)(2)(B))* 

(Emphasis supplied.) 



Difference Betw een Su«« BM ted Alternative Language and S, 1095 

The suggested alternative language (highlighted parenthetical 
clause} would exempt the Federal retirement systems from the 
general provision regarding employee contributions upon returning 
from military service, and also limit the costs involved with 
such contributions. 



Rationale for Suggested Al ternative Language: 

The Federal civilian retirement systems already give generous 
credit for military service, not only for persons whose Federal 
civil service careers are interrupted by military service but 
also for persons whose military service preceded their initial 
Federal civilian employment* As is the case regarding civilian 
health insurance coverage and the accrual of annual leave* 
disc 1 ised ftfpra. 5. 1095, without the suggested amendment, could 
impose substantial new costs upon the Federal Government as an 
employer, and under the Omnibus Budget Reconciliation Act the 
Congress would be required to propose corresponding savings or 
revenue enhancements elsewhere to make up for this new cost- 

Without the suggested changes, in cases it civilian Federal 
employees, most of whom are under either the Civil Service 
Retirement System (CSRS) or the Federal Employees' Retirement 
System (FERS), this subsection would exempt military service 
which interrupts Federal civilian employment from the usual 
military deposit requirement? in the retirement laws. Instead of 
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being required to deposit the prescribed percentage of military 
base pay (3 percent for FERS or 7 percent for CSRS) as required 
by title 5, United states Code, FERS participants and certain 
CSRS participants who have concurrent social security coverage 
{CSRS-offset employees) would be required to pay only an amount 
equal to 0*B percent of the basic pay of their civilian 
positions, as is normally contributed by active employees with 
these retirement coverages . Employees covered by CSRS alone 
would continue to pay a deposit based on 7 percent of military 
base pay under S. 1095, since regular CSRS contributions are 7 
percent; of civilian base pay. 

S. 1095 would not affect deposit rates for purposes of crediting 
military service performed before civilian Federal service 
commences, so an individual with several periods of military 
service, before and during civilian service or before and after 
s. 1095 becomes effective, would pay different deposit rates. 
These inconsistencies would likely lead to pressures for 
uniformly lowering all deposit rates for military service credit. 
To the extent that employees contribute less toward funding 
retirement benefits, Government costs under Federal retirement 
systems will increase* 

The suggested alternative language would exempt Federal 
retirement systems from the deposit limitation in section 
4326(b)(2). Unlike the retirement programs of private employers. 
Federal defined -benefit retirement programs routinely allow 
credit for military service, and already meet the need to provide 
a comprehensive retirement benefit package to the employee whose 
employment career include* a mix of civilian and military 
service. 




ERIC 



372 



Enforcement Procedures for Intelligence 
Community Agencies 

Recpitpendfltion: 

Proposed new subsection on 4333(f) of S* 1095: 
§ 4333 * * * 

<f> Notwithstanding any other provision of this chapter, 
this section and section 4341 shall not apply to an agency 
of the Executive* Branch that is listed in section 
2302(a) (2)(C)(i'0 3f title 5 of the United States Code and 
that therefore is not an agency within the waning of 
section 2302 of title 5 of the U.S. Code. Nothing in this 
subsection shall be construed, however, to relieve any such 
agency from compliance with the substantive provisions of 
this chapter. Nothing in this subsection is intended to 
prohibit, employees of such agencies from seeking in *°™*** 0 " 
from the Department of Labor regarding any matter under *h.is 
chapter or assistance in requesting reemployment or . 
alternative employment. If an employee of an agency that is 
listed Iri action 2302(h) (2) (C) (ii) of title 5 of the United 
States Code is not reemployed and can qualify for an 
alternative position in another part ot the Exe ^ u ^ v ® . 
Branch, such person may apply to the Director of the Off ice 
of Personnel Management- Unless the Director has evidence 
of the unsuitability of such person for reenpl uyaent , tne 
Director shall cause employment to be offered to such person 
by an agency other than one listed in section 
2102(a) (2) (CMii) of title 5 of the United States cor - in an 
alternative pouition that provides seniority, statue, ind 
pay equivalent to that of the position that such person 
would have attained if such person had been rwi'.imiously 
employed during such person's period of service in tne 
uniformed services. Finally, nothing in this subsection is 
intended to prohibit such agencies from voluntarily 
cooperating with the Department of Labor or Of fice of 
Personnel Management in any matter arising under t*,-S 
chapter . 

Rationale : 

S. 1095, like r.K. 1578, could be interpreted to create a 
significant, unintended disruption of the existing procedural 
framework for handling hiring/firing decisions in the national 
security context, A situation could arise in jfcsch national 
security considerations made it necessary to te;»inatfi/mt nire 
an individual who also is a veteran/returning reservist. For 
example, unexplained contacts with a foreign intelligence serv .<e 
could present counterintelligence concerns requiring termination 
ot an employee. Under 5- 109& or H.ft. 1578, by simply alleging 
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"veteran discrimination, * a veteran/reservist arguably could call 
such decision into question. 

Under current lav, the Director of central Intelligence and has 
the authority to hire and fire employees of the CIA without 
outside review where breaches of national security may be 
involved. Other Intelligence Community (IC) agencies have 
similar authorities. Sss, e.g f , section 102(c) of the National 
Security Act, 50 U.S.C. § 403(c) and 5 U.S.C. §§ 2302 and 2305. 
It is important that the IC agencies maintain necessary 
flexibility in hiring/firing decisions made in the interest of 
national security. Moreover, external review of such claims 
would conflict with the statutory obligation of the Director of 
Central Intelligence (DCI) to protect intelligence sources and 
methods from unauthorized disclosure. 

Notwithstanding the discretion of the DCI in hiring/firing 
decisions, a system of internal procedural safeguards is provided 
to CIA employees that would enable veterans/ reservists to file 
grievances with the Agency, and an independent statutory 
Inspector General exists who could investigate allegations of 
violation of the statute. The other IC agencies have similar 
mechanisms in place. Therefore, the proposed subsection (f) 
would not relieve CIA, NSA y FBI, 01 A, or other 

intelligence/counterintelligence organizations designated by the 
President from any of the substantive obligations under the new 
legislation. Subsection (f) Is intended only to relieve those 
organizations from the law's external enforcement mechanisms, 
which would interfere with the existing framework for handling 
hiring/firing decisions in the national security context. 

Moreover, under the proposed amendment, employees of the 
procedurally exempted agencies would be free to request 
information and assistance from the Department of Labor on 
matters arising under the new chapter. Such assistance by the 
Department of Labor could include contacting the employing agency 
to explain the Act and to request that the agency reconsider its 
decision not to reemploy the person requesting assistance if it 
appears to the Department of Labor that the individual may be 
eligible for reemployment under this Act. These agencies would 
cooperate voluntarily with the Department of Labor or the Office 
of Personnel Management (OPM), as appropriate, in matters arising 
under this chapter, if and to the extent that the agencies 
determined such cooperation could be provided consistent with 
national security interests. 0PM would find alternative 
employment in an agency that is not part of the Intelligence 
Community for individuals who are not reemployed by the IC agency 
unless 0PM has evidence that the individual is unsuitable for 
reemployment . 
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Definition of •Veteran* 



Location s s. 1095, section 2(d)(2)(A). 



Suggested Alternative Language : 
Delete this subsection. 



Rationale for siwqert^l AlteroatiYe__Lflnquaqe : 

Hany persons who can rightfully claim benefits under S. 1095 do 
not qualify "veterans" under this definition. Any use of the 
tern "veteran* should be deleted and substituted with "member of 
the uniformed services." 
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11JUN 1991 



The Honorable Alan Cranston 

Chairman, Committee on veterans' Affairs 

United States Senate 

Washington, D.C. 20510 

Dear Mr. Chairman: 

I arc writing to urge that the Administration' a proposal to 
provide reemployment rights for United States merchant mariners 
be included in the bill, S. 1095, to amend title 38, United 
States Code, "to improve reemployment rights and benefits of 
veterans and other benefits of employment of certain members of 
the uniformed services*" The Rouse-passed bill, H.R. 1578, 
includes the "merchant marine" in the definition of "uniformed 
services." 

During Operation Desert shield/Storm merchant mariners performed 
a vital role in manning the Ready Reserve Force (RRF) ships and 
the U.S. Navy's Fast Sealift Ships and propositioned ships in the 
military sealift effort to supply the Armed Forces during the 
Persian Gulf crisis. Many individuals were drawn from active or 
retired seafaring personnel. Nearly 80 percent of total sealift 
cargoes were carried by U.S. -flag ships with civilian crews. 

Delays occurred in fulfilling the manning requirements for the 
ships because a sufficient number of active qualified seagoing 
personnel was not immediately available. Despite their 
qualifications to do so, many potential mariners working in 
shore side jobs were unable to fill these jobs because there was 
no guarantee that their private sector employment would be 
available upon their return. Those who volunteered still man the 
RRF ships that remain in operations status to assist in the 
return of large vehicles, tanks, and equipment from the Middle 
East. 



37:; 

9 

ERIC 



376 



-2- 



At Congressional hearings this year, the U.S. Transportation 
Comnand (THANSCOW) of the Departisent of Defense and the U.S. Navy 
have supported the Administration's proposal to extend 
reemployment rights to these merchant mariners who crew the RRF 
ships in time of war or national emergency. 

We hope that Congress will act favorably on this proposal which 
would enhance our ability to obtain additional civilian manpower 
for the merchant marine to meet national requirements. 




CAPTAIN WARREN G. LEBACK 
Maritime Administrator 



ccs Members, Committee on Veterans 1 Affairs 




ERIC 



377 




BU0B 



12l9Pf^lC6STO&gT ~ 
AUEXASDteKVA 2Z314 



KESPQSSC 70 DXmSESCES B&TVEBf 1.1095 AND K-R. 1S7S 

Timtin^tAonm a, ^093 ff ae. jlfllt H.» f lSia «» ?r goal 

Tha ha in difference that it noted toy our association is the 
exolueion of the Aray and Air Rational Guard in the Definition 
Section of tha Senate Sill. A« Bouaa Bill include* aarvica in tha 
National Guard aa qualifying servica, f « 1095 includaa only tha 
•toy tha book" daf initicn of aarvica in tha uniformed services. We 
find thaaa definitions aat forth in H.ft. 157$ to toa critical to our 
aeabarsMp, and vould liXa to aaa all national Guard aarvica deemed 
as "qualifying aarvica" under tha provisions of s. 1095. 

EDjtflrsfjatjiUo^aiali net ^ attaining BtjgnlgaaanS s- iQ" 9ac. 

HA Ifltt Wi 9041 

Kith regards to actually filing a complaint to tha secretary of 
Ubor, wa faal that 6. 1099 specifically spalls out what ataps need 
to toa taken toy a* complainant to ansura that hia/har complaint is 
taken cars of aa quickly aa possitols. H«R» 1579 leeka specifies in 
this srsa that could increase "red-tape" for a complainant thua 
Ineraaaing tha amount of tiaa it would take tha Sacratary of Labor 
to raact and rectify tha situation. 

Sittatlon/BifliintM Etmlovrttant 9. 1095 SSfl. 4325 HrR. 3034 99C. 

Regarding tha ratention clauaaa of both hills, vs prefer the 
language included in tha House bill. The extended tenura afforded 
Guardsman and Peservists under 9* 1095 say causa an aaployer to be 
reluctant to hire sonraone involved in such service. We fesl that 
such discrimination by an esploysr would be difficult to prove in 
court even though said discrimination is considered illegal. At 
EAHG9S we mat not only atrive for equitable representation of the 
aacrif ices of our somber*, but we suit also be eeeured that thaaa 
provisions will sffsct ail parties in a positive manner. 

The reat of the provisions ©; either bill are acctptatola aa stated, 
tie appreciate the opportunity to express the opinion of our 
somber ship* 




Executive Director 
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! tcjUh itiMirance Association of Ameiuj 



June 5, 1991 



The Honorable Alan Cranston 
Chairman 

Committee on Veterans 9 Affairs 
U.S. Senate 

Washington, D.c, 20510 
Dear Senator Cranston: 

The Health insurance Association oi America would like to take 
this opportunity to express its support for S. 1095, the 
"Uniformed Services Employment and Reemployment Rights Act of 
1991", which contains language similar to P.L. 102-12 and H.R. 
1578, recently passed in the House of Representatives, with 
regard to health insurance. 

Even though there had not been explicit language tn the Veterans 
Reemployment Sights Act requiring health insurers to accept 
returning reservists back into the employer group without 
imposing preexisting conditions, limitations or other waiting 
periods, the industry has generally recognized that the law's 
intent and legislative history was to prohibit discrimination by 
employers against veterans returning to work, including non- 
discrimination in health insurance benefits. Although HIAA 
welcomes the clarification in P.L, 102-12, s» 1095 and H.R. 1578, 
several questions have been raised by our member companies , some 
of which have been addressed in the final legislative language of 
H.R. 1578 and the House Committee Report (H. Rept. 102-56). HIAA 
would hope that similar language would be included in either the 
final Senate bill or report language. The most pressing 
questions are as follows: 

o What happens if the terms of the insurance contract change 
during the course of the reservists' active duty? 

HIAA interprets the law to require that returning employees 
be treated as would a similarly situated employee returning 
from a leave of absence. Therefore, if for some reason the 
terms of the insurance contract changed during the course of 
a reservist's active duty, the reservist would presumably be 
entitled to coverage under the existing group plan, versus 
the prior plan, upon return. In other ^ords, military 
personnel returning to the qroup would not receive 
preferential treatment" . 
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HIAA believes that this concern is generally addressed in 
the House Report but could be made more clear in stronger 
report language. 



o What happens to reservists who return to an employer which is a 
self-funded ERISA plan (non-insured) or an HMO? 

The Veterans Reemployment Rights Act has always been 
interpreted to apply to employers directly. P.L. 102-12 
amended section 2021(b) of Title 38 by adding language with 
regard to employer-offered health insurance. However, the 
language in 5. 1095 seems to leave open the question with 
regard to reservists returning to employers who self-insure 
because of the specific reference to health Insurance , More 
than half (94%) of insurance company group coverage is 
represented by Administrative Services Only (ASO) 
arrangements for self -funded employer health plans, in 
addition realth Maintenance Organisations are not generally 
considered insurance. If the intent is to truly make sure 
that returning reservists are re-activated under their 
employers health plan, then S. 1095 should be amended to 
require employers to reinstate employees into their health 
plans as well as to require insurance companies to reinstate 
returning military personnel into insurance plans. 

The House bill, as passed, does address this concern by 
referring to employer sponsored health benefits, and the 
House Report (H. Rept. 102-56) addresses this issue at page 
30 when it quotes H. Rept 101*862 from last y«ar, by 
stating that the term "hea*.*i benefits 11 is used generically 
in this section to include insurance plans, self-funded 
employer health plans (often administered by insurance 
companies) , and health maintenance organizations, which 
provide health care directly to employees. 11 This language 
should also be contained in either the Senate bill or its 
report language. 

o Where will the line be drawn with regard to preexisting 
conditions which occur during active service but which are not 
really "service-connected" (particularly for dependents)? 

Although this is an area delegated to the Secretary to 
determine, several companies have raised questions regarding 
conditions which are not "service-connected 11 but which may 
arise during the period of active duty. For example, if a 
child is born with a handicap during the reservists' period 
of active duty, would the insurer be able to impose a 
preexisting condition when the reservist and his/her 
dependents are reactivated into the group plan? 
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o S. 1095 allows for persons performing service in the uniformed 
services at their request , and possibly at their expense, to 
continue to be covered by insurance provided by such employer for 
up to 18 months. Is this a reference to the continuation of 
health care rules under the Internal Revenue Code Section 4980 
{ B) and ERISA Section 601? 

H. Kept. 102-56 also addresses this issue by stating at 
page 29 that "this protection is similar to the 
continuation of health insurance under the so-called 
COBRA provisions of [ERISA, 29 u.S.C. 1161, et seq. , ] 
but applies to all individuals entering the uniformed 
services without limiting qualifications such as the 
size of their employer. Similar Senate Report language 
would be adequate. 



o One last interesting question has been raised with regard to 
dependents who are themselves the reservists returning to the 
employer plan of their parents. This situation has arisen with 
college students who were called to active duty while hey were 
in school and when they returned, found themselves unable to 
return to school until the following semester. As a condition of 
coverage as a dependent, the insurer often requires that the 
dependent be a full time student if they ar3 over a certain ago. 
This would mean that upon returning from active duty, the 
student/dependent would be in "limbo* since they would not 
technically be a student at the time they are returning to the 
group. Since both the House and Senate bills do not address this 
issue directly, it may be an area for new legislacive language. 

Again, HXAA appreciates the efforts of the Committee tc 
strengthen the Veterans Reemployment Rights Act- Any assistance 
you could provide the industry in clarifying the Act would be 
greatly appreciated. If HIAA can be of any help to the 
Committee, please do not hesitate to contact us. 



sincerely, 




Anne Marie Walsh 

Assistant Washington Counsel 



AMW: jm 



cc: Linda Jenckes 
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N^snt fodeniffi of Fedenl Eopkjees 

1016 18th SbNl, HW, lltaNngtan, Dj& 20039 



Im 13, 1991 

The Honor at*> Aim Cranston 
QudnMD 

Cornrmttec an Veterans Affairs 
414 Russell Senate Office BoftBug 
We shmg lun, DC 20510 

Senatot Oreraton; 

On behalf of the m«w than 150,000 men and women that the Nat kma! 
redetath n of rccfera! Bmpjoyoes (NFFE) itnresema, 1 woarfd like to thank 
you for sttroduci ng S, 1095, the Urufonacd Services Reemployment Act of 
1991. Many of NFFFa n umb er s woe activated daring Opcntiop rVscrt 
StUeJcVSiorm and face many orofcemsas they begin to return While current 
tew is desJfend co protect Menl oi^s>yeea mimi^ to iheii i>oshi^ yro 
bill brings atkfirional safeguard* to civilians renirninj from active duty 

There are several provisions of your bill which we find particularly 
ccnvoendahle. First, you provide for individuals to recover attorney's fees 
As you can imagine, we endorse such a pt uvisha i because of the escalating 
costs of litigating disputes, h would be unfair to place toe additional burden 
of paying for counsel on an employee who should nghrtuiiy return hb m her 
job AdmrionaBy, your HUtwridcs 114a Lacutat kin mrough a "reyiesentative" 
of the employee s choke This wfil help avert costs by allowing shop 
stewards of onion nifstaumilm to provide the necessary services before the 
Merit Systems Protection Board (MSPB) 

Your bill also provides that individuals seeking reemr^oyrncm rights may hp 
i epresented by the Office of Special Counsel (OSO a their claim is found t o 
be valid. WhJk the QSC has Unproved dramatically in recent years, we still 
believe mat employees should have die right to go to da? MSPB directly if 
they ao choose. We welcome me provision m your Mil which allows this 
direct appeal to the MSPB. Addmooafly. the provision in your hffl whkh 
requires the OSC to iipiucm a Federal emnloyee throughout all court 
* tss^ a posrfrre change trem w am this change. 



moceecknj 

mfcral err»fc»yces will no* he left hanging in limbo without a deq u a te 
i euiea ei aat fon should mey wish to appeal various decisions. 

NFFB supports S. 1095. Obviously we would prefer that current law, which 
is designed to protect civilians in similar situations , could he used today 
Unfortunately, rt seems that various civilian agencies will not uphold the spirit 
of those law* as dedicated Americans return from the Persian Oulf 
Therefore, we took forward to the enactment of the protections provided 
byS 1099 

Sincerely. 

Sheila K Vetazco 
National President 
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Non Commissioned Officers Association of the United States of America 

225 N. Washington Stmt • Ai^rtdri*, Virgin!* 22314 • Trie phone <703) 34*4311 
June 3, 1991 

Honorable Alan Cranston 
Chairman 

committee on Veterans Affairs 
united states Senate 
Washington, D. c. 20510 

Dear Nr. Chairman; 

Thank you for inviting additional comments from the Non 
Commissioned officers Association on the specific differences 
between H.R. 1570 and s. 1095, both bills to improve veterans 
reemployment rights. Our comments on major differences follow. 



Scope 

The House bill would extend reemployment rights coverage to NCAA 
members, merchant mariners end others designated by the president 
in time of war or national emergen.*?. The Senate bill would not 
expand the universe of people currently assured veterans 
reemployment rights. 

NCQA does not support VRR coverage for merchant mariners or 

2 i !^ t !£<£L tha Pr " id * nt - HOAA however, is a uniformed 
STJ^f ,HJV ni ? #d stat# * * nd * federal entity, so too, is the 
Public Health Service. Both are composed entirely of 
commissioned officers, while not a military service, NOAA 
officers have been used in planning some operations and in 
evaluating the impact such operations would have on the 
environment and conversely, the impact the environment might have 
on the operation. Concurrently, r^blie health officers can 
augment or substitute for military needs. Accordingly ncoa 
supporte the Senate bill and would not object to an 
amendment extending vrr coverage to members of the uniformed 
services « 



Temporary Positions 

*? uXd wfclude temporary positions fros VRR protections 
while s 1095 remains silent on the issue. 

NCOA supports the House bill on this issue. Temporary employment 
has a limited duration value accepted by the veteran prior to 
activation or enlistment. The performance of military service 
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should not constitute a change in status. NCOA further believes 
that failure to directly address this issue in legislation will 
result in a patchwork of court decisions providing variable 
treatment of veterans from state to state. 



The House bill is somewhat less generous than the Senate bill in 
providing qrace periods between leaving military t.v*rvice and 
returning to civilian employment. Obviously NCOA supports the 
sore generous provisions of the Senate bill. 



The House bill in this instance is somewhat more generous and 
flexible in its treatment of veterans than the Senate bill. On 
this provision NCOA gives its nod to the House provisions. 



H.R. 1578 requires veterans to provide employers reasonable 
documentation ittesting to eligibility for reemployment while 
concurrently Baking it unlawful for employers to delay 
reemployment by requesting documentation that does not exist or 
is not readily available. The Senate bill on the other hand, 
requires the veteran to provide similar evidence of reemployment 
eligibility but requires the employer to reemploy the veteran in 
the absence of such evidence. Concurrently it authorizes the 
employer to terminate the employment of any veterans proven to be 
unqualified by virtue of service, 

NCOA endorses the Senate provisions in this section because they 
give a be net it -of -the -doubt advantage to the veteran while still 
protecting the integrity of the program by allowing employers to 
terminate those later disqualified. 



Both the House and Senate bills allow for the continuation of 
employer sponsored insurance benefits during military absence 
but, the language of the House bill is sufficiently ambiguous as 
to allow employers to charge individuals in military service 
higher premiums than those paid by or on behalf of other 
employees* The Senate bill* through more specific lan'uage, 
would limit those additional charges to two percent of the 
customary charges paid by other employees. 

NCOA endorses the more specific language of the Senate bill. 



Return to Work 



Return to WorK After Disability 



Documentation Upon Return 



Continuation of Insurance Coverage 
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Retention 



The House bill would make retention rights contingent on the 
length of military absence while the Senate bill would link 
retention rights to the combined length of prior employment and 
ailitary absence* 

Under the House bill an individual with ten years of civilian 
employment who is activated for two weeks would only have two 
weeks of retention protection. Under the Senate bill the 
individual would have six months retention protection* 
Conversely, under the House bill an employee with 90 days of 
civilian employment who is activated to military service for 
seven months would have a full year of job protection while the 
Senate bill would protect the individual for only six months. 

NCOA cannot in good conscience endorse any bill which gives less 
than six months job protection to any veteran. Yet neither is 
the association enthusiastic about reducing the protection given 
in current law to those who have more than six months of military 
service but less than f r — years of combined military and 
civilian service, 

Given an either/or choice between the bills NCOA would have to 
endorse the Senate provisions. However, the association would 
rather see the Ifuuse provisions enacted with an amendment to set 
the minimum retention protection at six months. 



Both bills in ti>is case provide similar complaint and appeal 
protections to veterans seeking redress within the federal 
system, but the Senate bil* provides additional authorization 
allowing for the award of legal expenses to veterans who appeal 
reemployment decisions. NCOA supports the Senate provision* 



While the Senate bill contains no provisions allowing penalties 
the House bill would allow federal courts to impose civil 
penalties of up to $25,000 on individuals who willfully violate 
vrk laws. 

NCOA believes the penalty provision in tho House bill provides a 
positive incentive to compliance and endorses its enactment, 



Once again the Senate bill goes a step further than the House 
bill in allowing for the subpoena o; : federal employees in 
addition to all others allowed in the House bill* NCOA sees no 



Enforcement — Federal Government Employees 



Enforcement — state and Private Employees 



Subpoenas 
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reason to exclude federal employees from the subpoena provision 
of the law* 

KCOA endorsee the Senate provision . 



H.R. 1578 assigns responsibility to the Secretary of Labor (in 
consultation with the Secretary of Defense) for drafting 
regulations pertaining to compliance by state and local 
governments and private employers. It directs the Office of 
Personnel management to draft regulations pertaining to the 
reemployment rights of federal employees, consistent with Labor 
Department regulations for state and local government and private 
employees, it would also allow OPM to assign greater or 
additional rights to federal employees. The senate bill would 
not allow the assignment of greater or additional rights to 
federal employees. 

Since state and local governments and private employers are not 
prohibited from extending additional rights to veterans, and 
since many do in fact provide additional benefits, KCOA sees no 
reason why OPM should be prevented from doing the same on behalf 
of federal employees* The association endorses the House 
provision. 



The House bill is silent but the Senate bill provides 
authorization for the Secretary of Labor to conduct outreach 
activities alerting employers and veterans to new provisions in 
veterans reemployment rights laws. KCOA endorses the Senate 
provision. 

Thank you again Hr . Chairman, for allowing WCOA to contribute 
this additional information. Hopefully it will be useful to the 
committee during its deliberations. 



Regulations 



Outreach Program 
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Honorable Alan Cranston 
Chairman 

Cowittee on Veteran's Affairs 
United States Senate 
Washington, D.C. 20510-6375 

Dear Mr. Chairman: 

The Committee on Veteran's Affairs has requested the views of the 
Office of Special Counsel (OSC) concerning S. 1095, the "Uniformed 
Services Employment and Reemployment Rights Act of 1991." This 
legislation would amend title 38 of the United States Code to strength- 
en and improve the reemployment rights and benefits of members of the 
uniformed services* 

The OSC strongly supports the purposes intended to be accomplished 
through this and similar legislation. Since the establishment of this 
agency in 1979, the OSC has not been involved in veteran's reemploy- 
ment matters involving federal employees. Proposed section 4333 of 
title 38 would authorise the OSC to provide legal representation to 
federal employees concerning reemployment appeals before the Merit 
Systems Protection Board (HSPB). Similar statutory authority is also 
contained in H.R. 1578, recently passed by the House of Represent a 
tives. 

The OSC would undertake the representation contemplated by this 
legislation after a federal employee had first sought the assistance of 
the Secretary of Labor, who is required to conduct an investigation 
and to undertake efforts to resolve the matter if the employee's 
allegations appear valid. Failing a resolution of the employee's 
complaint, the Secretary of Labor is authorized, with the consent of 
the employee, to refer the matter to the OSC. This agency could 
conduct an inoependent review of the matter to determine whether the 
employee's complaint is valid, and exercise its discretion 1n deciding 
whether to initiate an action before the MSPB on behalf of the 
employee. 

While the provision of legal representation to individual federal 
employees is a departure fro® the historic role of the OSC in enforonq 
federal laws, we concur in the assumption of this new responsibility to 
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represent employees before the HSPB. We are concerned, however, with 
proposed section 4333(e) which would permit the OSC to represent these 
employees before the federal courts in the event of an adverse decision 
of the WSPB. This could create an anomalous and unacceptable conflict 
of Interest within the Executive Branch wherein this agency would be 
representing an interest in court that is contrary to a position 
advocated by the Department of Justice on behalf of another agency, and 
ultimately the United States, Accordingly, we recommend deletion of 
this provision. 

Apart from this concern just expressed, we are confident that our 
legal staff Is more than able to represent adequately the interests of 
federal employee veterans and reservists. Although the OSC has no 
basis to quantify the number of matters we rai^it receive if this 
legislation is enacted, we do not believe, at this time, that it w,ll 
have a significant impact on the OSC's caseload. 

I am pleased to have had the opportunity to express the views of 
the OjC concerning this important legislation. Whatever final form 
this legislation may take through the efforts of the Congress and t ht» 
Administration, you may be assured that the OSC will endeavor tc do 
its part to protect the reemployment rights of federal employees who 
have served, and are still serving, their country in the military 
services. 



YouYs truly, 

Wary F. Wieseman 
Special Counsel 
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Reserve Officers Association of the United States 

7et fVjjiiaae' Aaaxtkm jRafrtwtasj Afl Offksm 



Jttttf 7, 1991 



The Honorable Alan Cranston 
Chairsan. Veteran* Affairs Cose it tee 
united states Sonata 
esshington D.C., 20510 

Deer Sana tor Cranston: 

The Raasrva Of fioara association greet ly apprecletee your tisaly 
cons ldarat ion of veterans' reeaploysent rights and the depth of 
your *f forts. Ha ara grateful for tha opportunity you neve 
affordad us to cosjsant on this important issus. 

tnoloaad ara our coaswnts on tha substantive differences between 
tha House (H-H. 137S) and Senate {S. 1095) bills. On sons of tha 
dif farancas a* either lack tha nacssoary axparianca or S3spartiss 
or otherwise have no position* Ha hava providad coaaante on only 
thoaa issuas Ha vara able to mQtem*m. 

wa hopa you will find tha eoaaamts helpful and «a thank you again 
for your consideration. 




^ ^ & Major General, MIS (Bat-) 

^Zu.'^Y Executive Director 

HJhdlb 



Am, a *A*Fm** Mm** c<*p a cw Cm! a p*i* H«m s*v*» a 
r i r r - * ( *vJt , w i sj i, pc — — a 7a^w^T^^ 
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COJOtESTS U0ARDXMG DlFTlMKCEfl 
BltVNB 1.1. 157§ and s. lots 



Scope 



The House bill confers reemployment rights upon those who 
serve in the National oceanic and Atmospheric Administration 
(NCAA), the Merchant Marine, as specified, and any other category 
of persons designated by the President in time of war or national 
emergency* Because NOAA has no reserve component, the need to 
confer reemployment rights on those who serve with the agency lacks 
some validity. Extending reemployment rights to the Merchant 
Marine during times of war or national emergency could greatly add 
to the availability of members of the Merchant Marine during 
emergencies and thus be very important to national security. The 
DESERT STORM experience suggests the importance in being able to 
recruit members of the Merchant Marine and the importance of their 
availability to the defense effort. This reasoning cculd apply to 
other categories, and we would thus urge that the House provision 
be sustained. 



The intent and spirit of law becomes as important as the 
language and the provision of coverage for temporary positions may 
be a case in point. Many "temporary" employees should probably be 
excluded from the law, but by excluding temporary employees a 
"loophole* is provided which some employers will try to use. ROA 
is aware of college professor who has been with an institution for 
more than four years, but because she is not a full-time professor, 
she is considered a "temporary 1 * employee- ROA believes a person 
who has been employed more than a short time should be protected 
by the law* Fearing that the exclusion of temporary employees 
would exclude some who should be covered, we would favor the Senate 
position. 



The Senate provision does seem to best meet the needs of those 
affected. 



Both House and senate bills address periods of time during 
which a person who is reemployed by an employer cannot be dis- 
charged from employment* , except for cause* While the proposed 
language of both b-ills may appear to provide additional protection, 



Temporary Positions 



Return to work After Disability 



Retention 
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t>y providing statutory time periods, the proposals imply that after 
thSM specified tim# periods an employer is free to discharge the 
individual following active duty service in the uniformed services. 
The implication say actually cause employers to discharge sore 
personnel who are participating in Reserve programs at the end of 
the statutory periods and thus sffectively reduce protection rather 
than add to it. The discharge nrovisions sees to he in 
contradiction to the intent of the let lation. thus, RQft r«oes not 
support the adding of statutory periods during which a* senate *« 
prohibited. 

Enforcement — Federal Government Employees 

Probably because a high percentage of Reservists are employed 
by local, state and federal governments, many of those who have had 
difficulty with their employers have been employed by government, 
while ve do not strongly favor the language of one bill over the 
other, the feeling is that the senate version might provide better 
protection. 



Enforcement— State and Private Employees 

roa supports the House provision for a pen^ty for violators 
of reemployment rights. While the provision is not intended to 
create an adversarial relationship, the provision does Put some 
teeth into the law. 



Subpoenas 

ROA strongly supports the provision of subpoenas to assist in 
the investigation of alleged violations. We feel that the Senate 
provision which includes federal employees, is also important to 
investigations and ultimately to insuring compliance. 

outraa^h Program 

The National Committee for Employer Support of the Guard and 
Reserve is to be commended for its accomplishments in promoting 
public understanding of the National Guard and Reserve and is very 
helpful in resolving many of the reemployment guest ions which 
arise. In spite of the Committee's outstanding contributions, the 
DESERT SHI ELD / DESERT STORM experience would suggest that more could 
be done to further the awareness of reemployment rights. The 
outreach progras provision in the Senate bill could contribute 
greatly to this needed awareness. 
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# WASHINGTON OFFICE • ISO* * STRf IT. N W * WASHINGTON DC 30005 * 

{202) 861- 2 W * 



May ML 1991 



Honorable Alan Cranston 
Chairman 

Committee on Veterans' Affaire 
United States Senas 
Washington, D.C. 2051O-*375 

Dear Senator Cranston; 

Enclosed wrih iJ s correspondence are comments by The Amcncan Leg ton on the 
differences between S. »U75 and H.R. 157K Also enclosed is a copy of The American 
LegRin's survey of *rmpk>yexs which you requested during the hearing on May 23. 

Thank you for the opportunity to offer our comments on the important issue of 
reemployment rights for veterans, We took forward to working with you and the 
Committee on passage of this important legislation. 




SinorrcJy, 



Vames B. Hubbard, Director 
National Ecommtje Corrtmrssuin 
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COMMENTS ON DIFFERENCES 
BETWEEN 
HJL 1578 AND & 1095 
BY 

THE AMERICAN LEGION 



Section 2023 of the House bill would include members of the merchant marine and 
National Oceanographic and Atmospheric Administration and other unspecified groups in 
the law provided the President designated them. The American Legion sees no reason to 
include these groups. This organization opposed the granting of veteran status to 
merchant mariners after WWII. One would be hard pressed to come up with any 
circumstances under which a member of NOAA would qualify for reemployment rights 
under any circumstances since, to our knowledge, no one has ever been conscripted for 
duty in NOAA* and NOAA maintains no reserve force. 

With respect to temporary positions, The American Legion prefers the Senate hill 
which contains no exclusions for temporary positions. 

Section 2032(c) of the House bill contains language preferable to that of the 
Senate bill in our view, with the addition of the following language in (1 ). The words 
"(whh a reasonable extension if a delay ts beyond the employee's control)'* should be 
added after the phrase "place of employment*. In our view, the House hill is preferable 
since it grants an absolute right to reemployment in all cases rather than requiring an 
employee to file a new application for employment if the service lasts longer than 31 days. 
This requirement implies that the employer has no duty under law to reemploy the veteran. 
Current taw is more stringent than the Senate version. 

Realizing that some employers may be harmed by any blanket provision granting 
unrestricted right to reemployment to a disabled veteran. The American Legion prefers the 
language contained in S. 1075 with regard to a return to work after disability situation. 
There exists the possibility of abuse of the system under the blanket language contained in 
the House version of the legislation. 
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With regard to provisions requiring the reluming service member to provide 



documentation upon return to his/her job, language fat & 1075 seems to protect both the 
employer and employee from abuse Giving the employer the right to terminate if a failure 
to meet eligibility requirements exists is a fair way of addressing this potential problem 
area of law. 

The provisions for oontinuatk>n *?* insurance coverage offer some interesting 
contrasts. While H.R. 1578 seems to offer adeqv-ve protection, The American Legion 
prefers the additional provision of limiting premium payment to 102% of the payment 
required of other employees. Information revealed during our su/vey of employers and 
their treatment of members of the National Guard and Armed Forces Reserves showed 
that some group health/life policies offered by some companies required the company to 
drop the employee czltcd to active duty from the group policy. When the employee is 
dropped, the family is dropped also. In the case of a family who resides at some 
considerable distance from a military medical facility, great hardship could result Thus, 
protecting the employee called to active duty and his family by continuing coverage under 
a group health/life policy while at the same time preventing a huge premium increase 
seems to be s wise idea. 

With regard to the retention provisions, tying a minimum period of employment to 
seniority with the employer (including active duty time) makes a great deal of sense. The 
Senate provision would help protect the right of a company to downsize while some of its 
employees were on active duty, and at the same time grant employment to returning 
service members so as to allow them a period of adjustment back into society. 
Presumably, an employer who was in the process of downsizing would notify returning 
veterans of their need to seek other employment since their tenure with the shrinking 
corupany would be limited. 

The Senate language, as contained in S. 1075, with regaoi to enforcement of 
reemployment rights for federal employees is preferable to that of the House bill. In our 
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testimony before the Veterans Affairs Committees of both bodies, we specifically 
rccennmecded the provision of attorney fees, and access to the courts. The American 
Legion is pleased with the addition of these provisions. 

On the other hand, The American Legion prefers the language contained in HR 
1578 whb regard to enforcement with state and private employers. In our view, a $25,000 
sanction is a means to deter a business from discriminating against a returning veteran. 
There is some evidence which suggests that most returning reservists and members of the 
National Guard worked for small businesses prior to their call to active duty, A fine such 
as that suggested m the House bill will prevent abuse, in our view. 

With respect to subpoenas, the Senate bill, which includes federal employees, is 
preferable. 

In a similar vein. The American Legion agrees with the Senate provisions on 
outreach, provided that Congress provides the funding necessary to carry out the outreach 
tasks envisioned b, the legislation. 
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VETERANS OF FOREIGN WARS OF THE UNITED STAVES 



Tbs Booorsblo AXu Crouton 
Cfcslistta, riwUrn on Veteran' AifAir* 
Dalfisd Ststa* SsastA 
WssMnatoo, D.C. 20510-4375 



Dear Nr. CfaalrssiU 

Attached m tfcs TFVs cossjsots rtti rtlag the 
positions «s fsfor beCMtfi H.I. 1578 sad 9. 1095, the two 
ve tax axis' r—yloy— at rights bills. 



Ibis Is ths fodlos^os Action Bsstioosd «t joar bear las 
oo Aiirsdsy, Nsj 25, 1991, sbss bill S. 1095 «ss 

considered* 



# WASHINGTON OfflCS * 

vrw ke*orial •unjxNc * too haiylakd avsvis. * VAttfflicTOK, a c fooas • area one ta*uxm 




OFFHX OF THE DffiKCTOS 



Majt 1991 



Sincerely , 



SOS fttNHsJf, Seeds! ASsUtsat 
KstioBsl Le*l*lAti*e SsttIcs 



Eoc Insure 
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gcgra 

S. 1095, new section 2023, Is the cleaner /a trooger veterans' bill 
ami is more closely related to existing law because it does not 
include NCAA, the Merchant Marines, or any of the other entities 
specified later by the president. 



TBWUP POSITIONS 



H.R. 1578, new section 2032(a), which excludes temporary positions 
from reemployment rights coverage is the sore reasonable approach, 
from both the employee and eaployer's point of view. 



S. 1095, new section 4322(d), is favored priaarily because of the 
specific language that requires the returning employee to submit 
an application for reemployment » This has the distinct advantage 
of allowing the employer to make necessary arrangements, 
particularly as it asy effect new temporary hlrees employed in the 
absence of a Reservist or national guard person. 



MOTH TO WOK Arm DISABILITY 

H.R. 1578* new section 2032(d), contains the requirement that the 
disabled employee keep his former employer Informed of intention 
to return to work as well as rehabilitation progress. We feel 
this is a necessary requirement for the employer to properly plan 
for needed building/ job modifications to better accomodate the 
disabled employee at some agreed upon time in the future. 



PgCTggTATKW gFgg jUtngg 

H.R. 1578, new section 2032(f), which requires the employee to 
provide certain military separation documentation is a minimum 
requirement any employer should expect to receive- This language 
will favorably influence the separation processing for all 
categories of reservists and national guard persons who serve only 
a brief period of time on active duty; i.e. this language will 
ensure that Department of Defense provides all separating oilitary 
personnel immediately with at least an abbreviated version of the 
active duty discharge form DD-214. 
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H.R. 1578, new taction 2034(c), which would allow an employee 
called to active duty to continue the employer offered insurance 
coverage should be properly paid for one hundred percent by the 
employee for any period of time to exceed 31 days. The VFV 
believes the combination of active duty medical coverage and its 
supplemental Civilian Health and Medical Program of the Uniformed 
Services (CftUOTS) amy provide for on-going medical cere anywhere 
in the united States* therefore, it is unreasonable to ask the 
employer to continue to pay any portion of an unnecessary employee 
benefit. 



H.R. 1578, new section 2034(e), establishes the more equitable, 
overall periods of employment, except in those Instances where an 
employee is discharged for cause, which la the same as In the 
senate bill. 



The VPW favors retaining all of H.R. 1578, new section 2043 AND 
adding a modified vereion of S. 1095, new section 2044, saying in 
effect! 



"The award of reasonable attorney fees, expert witness 
fees, and other litigation expenses ere authorised only 
when the Office of Special Counsel cannot or will not 
represent the employee 

This reco mme nds tlom hern the distinct advantage of combining the 
beet of both billa sad thereby ensures that employees will be 
properly and adequately represented by competent counsel at the 
federal empl oy m ent level. 



H.t. 1578, new section 2044, does hove the advantage of providing 
toe significant fine in cases of "willful violation of 
reemployment rights....* we strongly recommend the senate version 
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incorporate this philosophy and add the federal government as 
another employer subjected to the same level of 
enforcement /punishment. This Is simply a natter of employer 
equity and an expansion of protection for veterans. 



gggggftg 

S. 1095, new section 4341, la favored simply because it Includes 
federal employees. The VFW rationale here Is the equitity 
argument used for the enforcement issue, cited above* 



H.R. 1578, new section 2061, has the distinct advantage of 
continuing the philosophy that the federal government should set a 
positive example by requiring that federal government employees 
may be given greater or additional reemployment rights than the 
minimum regulations governing state and local governments and the 
private sector employers. 



OPTOftCH ftOGMAH 

S. 1095, new section 4351(d) is an absolute requirement, in the 
judgment of the VFV, to publicize to all Interested /concerned 
employees and employers nhat their respective rights and 
obligations are under any new reemployment rights law. 

In summary, the above 12 comments all tend to expand the 
reemployment rights for veterans and/or provide for meaningful 
sanctions against employers who discriminate against returning 
veteran employees* The last trend we strongly support Is to 
require the federal government to be an active and positive 
employer regarding veterans. This is more necessary as Department 
of Defense incorporates Reservists and national guard units into 
its total force concept lo better respond to situations requiring 
the projection of U.S. military strength as we end this century 
and enter the next. 
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June 19 t 1991 



Honorable Alan Cranston, Chairman 
Sana to Committee on Vetorane Affairs 
SB-411 Russell Sonata Office Bldg. 
Washington, DC 20510 

Dear rh*f Crane torn 

This letter will r espon d to your Kay 24, correspondence asking 
for ccsssant on the differences between pending House and Senate 
veterans reemployment rights bills, s,1095 and HB. 1578. Our 
coavesnt* will be limited to those Matters on which we are 
sufficiently competent to speak. 



Scone 

The Bouse bill, but not the Senate bill, would confer 
reemployment rights on those who served in the national Oceanic and 
Atmospheric Administration (MQaA) or the Merchant Marine during 
time of wax, national omeigenry or when deemed necessary by the 
Secretary of Defense* Other categories of individuals too could 
gain reemployment rights if designated by the President in time of 
war or national emergency. 

Without being sure of why reemployment rights would be 
conferred on those having served with MOM or others, there seems 
good reason to confer reemployment rights on Merchant Mariners. 
Those who have opposed veteran status for Merchant Mariners in the 
past have typically pointed out that this type of service is 
voluntary rather than involuntary and offers Merchant Mariners the 
right to terminate employment at any time by contrast with regular 
armed forces per sonn el who may BOt •imply quit the military when it 
is found to involve dangerous duty. 

This argument, h o we ve r, fails the distinction between 
voluntary and involuntary service when a crew of Merchant Mariners 
reaches a foreign port. As we understand it, Merchant Mariners may 
not quit employment on a ship In a foreign port. Under the 
circumstances , the contents of shipments such as war material or 
other sensitive cargo can be unknown to the crew Just as the 
ultimate destination of these shipments can be held secret from the 
crew. for esemple, cargo shipments of this nature during the 
Vietnam era were at times scheduled for Vietnam via the Philippines 
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without the crew knowing of the ultimate destination until altar 
reaching the Philippine*. Sine* these crow members were unable to 
quit the Merchant Marine in the Philippine*, their service in 
hasardous war tones such as Vietnam has to be seen as involuntary 
in the same manner as for members of the regular armed services. 



There may be similar reasons for offering reemployment rights 
to other groups. Without knowing what those similar reasons or 
peculiar conditions of service eight be it, is inappropriate for 
m to offer guidance* 



awjffigrajg Positions 

The House hill, but not the Senate bill, would exclude 
temporary positions frost protection under the reemployment rights 
legislation. Given the broad range of kinds of position that 
eight be variously characterised as temporary, it seems wise to 
undertake an effort in the legislation to define the term temporary 
position in order to make the obligations of employers 
understandable and to offer clarity to the individuals engaged in 
these positions as to what positions are intended to be protected. 



Return to Work 

Both House and Senate bills make an assumption, depending on 
length of active duty, about the time needed to reasonably aspect 
s veteran to return to work at his or her old job. This assumption 
may not be appropriate if the nature of service in a combat theatre 
was particularly stressful and/or hazardous . A uniform period 
irrespective off length of active duty seems a more appropriate 
choice. The period within which a veteran so. at return to a 
previously held Job should be sufficiently generous to allow 
leacguaintance with a spouse or family as well as for read jus tsssent 
to a less stressful civilian environment, perhaps 90 days* 



Return to Wor k After Disability 

The House and Senate bills each offer options governing the 
period within which a disabled veteran is expected to return to 
work at a previously held Job. There are positive aspects in each 
bill that are compatible and should be combined to offer the 
greatest possible reasonable flexibility where veterans disabled in 
service are concerned. The Senate bill's two year extension on 
reporting to work should be coupled with the House bills "or the 
minimum time required to accommodate the circumstances beyond the 
individual's control". 

Moreover, there are two policy issues of significance here 
'hot are deserving of consideration. The first of these is the 
extent to which employers should be expected to maintain an 
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opening, perhaps unable to hire ft replacement, for an •* tended 
period of time. This first issue hu obvious relevancy to email 
business employers . The second issue is the extent to which 
disabled* particularly severely disabled* veterans should be in 
jeopardy of losing a previously held position, it is unclear how 
each of these setters could be addressed legislatively without 
working some type of potentially arbitrary hardship on either 
employers or disabled veterans. Without being in a position to 
offer any particular guidance to the committee, we raise these 
policy issues so that the c oemlttoo Might find a way to craft ft 
legislative solution. 



ppcwntftVlon Hpen Batora 

Toe House and Senate provisions on documentation are similar 
but the Senate's added provisions governing potential fraud by on 
employee moke the Senate version more balanced and, therefore, 
preferable . 

Mr. Chairman, the balance of the Itemised differences between 
the House and Senate reemployment rights bills outlined in your 
letter are matters on which we ore unprepared to offer comment* As 
alvaye, your interest in the views of WA is appreciated. 




Paul S- Bgan 
Legislative Director 
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United fhmss 
(Enrol of Hettrana Appeals 



f. Sjaaw Nay 28, 1991 



Honorable Alan Cranston 
Chairsan 

united states sanata 
ConittM on Veterans Affairs 
Washington, D.C. 20510*6375 

Dear Mr. Chairaans 

Enclosed is ay response to your questions for the record of the Hay 
23, 1991, hearing on H.R. 153 and S. 1050. 

Sincerely, 

Frank Q. Nebeker 
Chief Judge 

Enclosure 
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HEARING ON H.R. 153 AND S. 1030 
QUESTXOHS SUBMITTED BY SENATOR ALAN CRANSTON 
TO THE UNITED STATES COURT OF VETERANS APPEALS 



1- h* What is the Court doing to ensure that its opinions are 
published in a manner that is best adapted for public information 
and use, as required under section 4069(a) of title 38? X 
understand that the electronic legal research systems LEXIS and 
WESTLAW, which are picking up the opinions, are relatively 
expensive tools and not as accessible to many veterans and 
potential appellants as are opinions published in the various legal 
reporters and similar publications. 

The Court's opinions are published pursuant to its order of 
March 7, 1990 (enclosed). All opinions are sent to the 
addressees on the mailing list (enclosed) of publishers and 
certain veterans service organizations. The Washington Daily 
Lav Reporter prints all of the Court's opinions and, because 
of their increasing nuaber, recently announced that it would 
print then in edited form. Other publishers and veterans 
service organizations have always been free to print or report 
the Court's opinion, and several have done so on a selective 
basis. In addition, the Court has urged that the Department 
of Veterans Affairs mate these (-pinions available to its 
regional offices, where most appellants make direct contact 
with the VA claims process. Of course, all opinions axe 
placed in the Court's press bos and a set is maintained in the 
Court's public reading room. 

The Court also is advised that the Nest Publishing Company 
anticipates reporting of the Court's opinions with the usual 
key-numbered heednotes by August. west will print the 
opinions in "advance-sheets" and send them to subscribers of 
the opinions monthly; then as required those opinions will be 
bound in a hard-back numbered volume, just as west does for 
the Court of Military Appeals opinions. Of course, this will 
be without printing costs to the Court. 

B. Please provide for the record a paper describing the various 
alternatives for publishing the Court's cases and opinions, 
including the costs associated with those alternatives. 

The Court has sought expressions of Interest from several 
legal publishing firm. Responses have been general in 
nature, with estimated cost to the Court ranging from zero to 
$50,000. The Court could, at considerable public expense, 
hire its own staff to print its opinions and distribute them 
through a subscription service. Private publication based on 
market expectation could accomplish this better and without 
public expense; we are attempting to follow that approach, as 
do other appellate courts. 
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2. In order to provide the committee with a better understanding 
of what is involved in the proposed Judicial conference that 
section 2 of H.R. 153 would authorize, please explain how you 
envision such a conference functioning: for example, what the 
purpose would be, who would attend, what the format would be, what 
kinds of subjects would be discussed or taught, what you expect to 
accomplish at such an event, and what its likely cost would be. 

As I mentioned in my testimony, the primary purpose of a 
judicial conference is to provide a forum for direct 
discussion of issues of concern to the Court and its 
practitioners. While the judicial conference for the Federal 
Circuit, of which this Court is a part, provides annually for 
a two or three hour break-out session in May, that is rot 
sufficient. In addition, non-attorney practitioners are not 
invited to that conference in sufficient numbers. Although 
judicial conferences of other courts normally are restricted 
to attorneys, the Court will include our non-attorney 
practitioners as regular participants and will invite 
representatives of major veterans service organizations. The 
educational program would consist of panel discussions, 
seminars, and a distinguished guest speaker and would includ© 
such topics as the art of appellate advocacy and the 
application of the Court's Rules of Practice and Procedure. 
Also many issues respecting Department of Veterans Affairs 
record Keeping and other internal matters need to be resolved 
through exchange of views and consensus arrived at by action 
of a judicial conference. Conference action traditionally 
involves practice issues which have arisen during the previous 
year. 

The Court has requested $45,000 to support its first 
conference in FY 1992. This would be a one or one-and-one 
half day event, held in Washington, DC, to reduce travel ana 
per diem costs for the majority of participants. To maximize 
participation, we prefer initially not to impose a 
registration fee. While attendees would pay for meals, the 
Court would absorb the normal costs of a conference facility, 
audio visual support, coffee breaks, speaker- fees and 
expenses, and the printing of invitations, programs, and 
packet materif*t. 
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UNITED STATES COURT Of VETERANS APPEALS 



vs cow cf \TTf w;r am/us 
f : HfcO 



IN RE: 

ftlBLX CAT I ON OF PFCXSlON:;. 



Not ore: NebeV.er, CM*?! /uJar, Kr.irrt and Parley, Assm-iate 



$? b i? i; p 

It is thc> 7th day ct March, 1990, OKDEREP, gufl spojite, 
pursuant to 38 U.S.C.A. $ 4009 (West supp. 1989), that upon the 
filing by the Court with the clerk at any decision in any appeal 
or other proceeding before the Court, the Clerk shall cause the 
decision to be published by sending or releasing it to the parties 
and releasing it to the public, including transmission by mail or 
otherwise to any publisher vho stands ready to provide it for 
public information and use. The Court nay make an exception to the 
foregoing requirement of publication, on a case-by-case besis, as 
nay be required. The puhl icat ion of a decision, as provided 
herein, shall be deemed to be authorized under § 4069(b). 



ri'H CURIAM, 
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OPINIONS MAILING DISTRIBUTION 



West Publishing Company 
LEXIS 

Veterans Law Reporter 

The Washington Law Reporter Co. 

Bureau of National Affairs 

Veterans of Foreign Wars 

The Washington Post 

Chairman, Senate committee on Veterans' Affairs 

Chairman, House Committee on Veterans' Affairs 

Disabled American Veterans 

National Veterans Legal Services Project 

U.S. Court of Appeals for Fed Cir. 

Office of General Counsel, 

Department of Veterans Affairs 
Paralyzed Veterans of America 
Board of Veterans' Appeals 



1 copy 
1 copy 

1 copy 

2 copies 
1 copy 

1 copy 

1 copy 

2 copies 
2 copies 
1 copy 

1 copy 
1 copy 

1 copy 
l copy 
1 copy 
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fiofttd States 
(fimtrt of Bfttnma Appeals 




May 31 f 1991 



Tha Honorabla Alan Craoaton 

Chairman, coanittaa on Vatarana' Affair* 

On i tad Stataa Sanata 

ffaaMnqrtoa, d.C. 20510-6175 

Daar Mr. Coalman* 

X hava your lattar of Kay 23, 1991, and tha attaohad paoaa 
alavan and tvaWa of tna haaring txanaoript of laat Thuraday. you 
raquaatad ay viav aa to tna daairabUlty of providing for 
participation cf paraona aotlva in vatarana affair* claiata 
rapraaantation in tha judicial confarancas of tha Court propoaad to 
be author! ?*d by Bastion 3 of H.B. 153, 

Aa X aarliar taatifiad, a Major purpoaa of aaaJcing 
authorisation for a court judicial eonfaranca ia ao that non- 
lavyara involvad in vatarana claims rapraaantation can ba inciudad 
in eonfaranca activity and action. Tha Court haa no objaotion to 
balng author lead by lav to do ao* 



Sircaraly, 



frank Q. KabaXar 
Chlaf Judoa 



FQN : acq 
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WRITTEN QUESTIONS FROM CHAIRMAN CRANSTON 
TO THE DEPARTMENT OF DEFENSE AND THE RESPONSES 



Senator Cranston: I conpllaant ths Department on the 
excellent pamphlets entitled "Released from Active 
Duty — What Now?" and "Memorandum for Employers". How 
widely axe theme publications being distributed among 
employers and members of the Selected Reserve end 
National Guard? 

Mr. Duncan: Some 250, 000 copies of "Released from 
Active Duty - What Now?" have been printed. Our objec- 
tive was to get a copy to every National Guardsman am! 
Reservist who served on active duty in support of the 
Persian Gulf conflict and to the families of these 
members. The pamphlet was also distributed to employ- 
ers and community leaders from all over the country at 
the conference of the National Committee for Employer 
Support of the Guard and Reserve which was held in 
Saint Louis on April 18*20. As you Know, the veter- 
ans' benefits and protections which were included in 
the Soldiers* and Sailors 9 Civil Relief Act Amendments 
of 1991 and the Persian Gulf Conflict Supplemental 
Authorization and Personnel Benefits Act of 1991 are 
covered in the pamphlet. We appreciate the support of 
the Committee in the enactment of these important 
improvements. 

The "Memorandum for Employers" has been 
distributed to employers throughout the Nation by the 
state committees for Employer Support of the Guard and 
Reserve. In addition, the Society for Human Resource 
Managers supported the distribution of 40,000 copies of 
the Memorandum to their members nationwide. In all, 
200,000 copies were printed for distribution. 
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Senator Cranston: On page 2 of the Department's testi- 
mony, the Department stated the importance of stand-by 
provisions to provide employment protections to the 
Merchant Marine in certain emergency situations. 

A. Please explain why you believe these 
provisions are important. 

B- Would this same reasoning apply to employment 
protections for the National Oceanic and Atmospheric 
Administration? Please explain* 

Mr. Duncan: Especially in times of emergency, the 
Merchant Marine performs an essential function for the 
national defense. Personnel can be transported by air, 
but much military cargo must be transported by ship. 
During the buildup for Operation DESERT STORM, it was 
necessary to recruit experience mariners from other 
l*nes of work to operated the vessels carrying military 
cargo to the Persian Gulf region. Under current law, 
those persons do not have reemployment rights. A 
statutory provision which provides the flexibility to 
accord reemployment rights to members of the Merchant 
Marine in such emergency circumstances, as was done in 
World War II, will help to ensure their availability 
when they are needed. 

The commissioned corps of the National Oceanic and 
Atmospheric Administration (NOAA ) is one of the seven 
uniformed services. While only about 400 strong, it is 
important that the NOAA commissioned corps be included 
in matters relating to all uniformed services. The 
NOAA commissioned corps is, for example, represented in 
the quadrennial reviews of military compensation which 
are mandated by law. In addition, many rules of law 
that apply to the Armed Forces apply also to the com- 
missioned officers of NOAA, and active service of 
commissioned officers of NOAA is deemed to be active 
military service for the purposes of laws administered 
by the Department of Veterans Affairs. 
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U.S. Dtpsrtflstmt of Jtotice 



Office of L^aWvc Affairs 



taiqw, CtC 2CBJD 

July 5, 1991 



Honorable Alan Cranston 
Chairman 

Committee on Veterans Affairs 
United States Senate 
Washington, d.C 20510 

Dear Mr. chairman* 

Enclosed please find the Department's responses to your 
questions posed in connection with the Committee's hearing held 
on Hay 23, 1991, to consider 5. 1095, the Uniformed services 
Employment and Reemployment Rights Act of 1991. 

Please do not hesitate to contact me if we may be of further 
assistance. 



Sincerely, 




W. Lee Ravi s 

Assistant Attorney General 
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PEgFQNSES QY PEPftRTMSNT PF JVSTICE TO PPST-HSftBIPQ QVESTI Q Ng 

1. On page 1 of the Department's testimony, it was noted 
♦■hat 'the Administration submitted to the Congress, in March 
1991, a bill to amend the Veterans' Reemployment Rights* statute* 
When and to whoa was this bill submitted in the Senate and the 
House and by what means? 

Response; We have consulted with the Department of 
Labor ("DOL") regarding this question, since DOL drafted the 
Administration's bill and submitted it to the Congress after 
review and clearance by the Office of Management and Budget. 
DOL has informed us that its office of Congressional and 
Intergovernmental Affairs hand-delivered copies of the bill f on 
or about March 7, 1991, to Senator Dole's Office and to staff 
members of both the House and Senate Veterans' Affairs 
Committees, DOL has advised us that it will provide the 
Committee with any additional information desired in response 
to this question. 



2. On page 7, the Department urged the committee to include 
in its definition of "uniformed services* the Merchant Marine, 
the commissioned corps of the National Oceanic and Atmor.pheric 
Administration (NOAA) , and other categories of persons as 
designated by the President in time of war or national emergency. 

A. In terms of the basic purposes of the vrr 
legislation to provide job protection for non-caree* 
servicepersons and reservists , please provide a detailed 
rationale for including the Merchant Marine and NOAA. 

B. What groups does the Administration expect would be 
included in the other category of persons to be designated by the 
President and n what circumstances would such a designation be 
made? 

Response; We have consulted with the Department of Defense 
{"DOD") regarding this question because of its expertise in this 
are? and our response is based largely upon the information DOD 
provided. In time of war or national emergency, the Merchant 
Marine performs essential functions for the national defense. 
For example, during Operations Desert Shield and Desert storm, 
the Merchant Marine transported substantial amounts of military 
cargo to the Persian Gulf. In order to do so, it was necessary 
for the Merchant Marine to recruit experienced mariners from 
other employers. Under current law, such persons do not have 
reemployment rights. Providing reemployment rights to those who 
serve in the the Merchant Marine during time of war or national 
emergency will help ensure the availability of experienced 
mariners when they are needed and will recognize the essential 
role the Merchant Marine plays in the national defense. 
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The commissioned corps of NOAA ( *NOAA corps*), which 
presently consists of approxirately 400 members, is one of the 
seven uniformed services* Th & NOAA corps operates and manages 
NOAA* s fleet of hydrographic, oceanographic, and fisheries 
research ships and aircraft, and supports NOAA scientific 
programs* Many of the provisions of titles 10 and 3 7 , United 
States code, applicable to the Armed Forces also apply to the 
NOAA corps, see 10 U.S.C. § 101(43) and 37 U.S.C. § 101(3), and 
service in the NOAA corps is deemed to be active duty military 
service for the purposes of laws administered by the Department 
of Veterans Affairs and the Soldiers' and Sailors' Civil Relief 
Act of 1940. 33 U.S.C, § 857-3. In addition, under current law, 
the President is aut.Nwrized to transfer the NOAA corps to the 
service and jurisdiction of a military department in the event of 
a national emergency. 33 U.S.C. § 855. The NOAA corps should be 
afforded the protections of the VRR law because members of the 
corps perform services for the Nation which are as important as 
the services performed by members of the other uniformed 
services. For example, some members of the NOAA corps recently 
served in the Persian Gulf area during Operation Desert Storm. 
Providing reemployment rights to the NOAA corps should not unduly 
burden private employers since most members of the corps are 
recruited directly out of college and remain with the corps on a 
career basis. 

Finally, while it is difficult to predict what other 
categories of persons might be designated by the President as 
a 'uniformed service* for the purpose of the VRR law, the 
Administration bill provides that such a designation would be 
made only in time of war or national emergency. During world war 
IX, Women's Air Service Pilots (then commonly known as "WASPS* ) 
performed important services in the interest of national defense 
but were not covered by the VRR law. This provision of the 
Administration's bill is intended to grant the President 
authority to respond to such special circumstances as they arise 
and to obviate the need for additional legislation. 



3. Both the Administration draft of a Veterans Reemployment 
Rights bill and H.R. 1578 would repea? subsection 631 (j) of title 
28, United States Code, providing for the reinstatement rights of 
a magistrate ordered to active dutv xn the Armed Forces for more 
than 30 days. However, revision" of chapter 43 of title 38 
proposed therein call for Of fire of Personnel Management 
reemployment assistance of judicial branch employees only if such 
employees are qualified for competitive service under section 
3304(d) of title 5. Please explain how deletion of section 
631 (j) of title 28 would affect magistrates who are not so 
qualified at the time of entry on active duty. 

Resppnse: First, we note that both the Administration 
bill and H.R. 1578 provide for Office of Personnel Management 
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reemployment assistance to judicial branch employees v * er « s ^?™ 
employees are qualified for the competitive service under section 
3304CC), not 3304(d), of title 5, United States Code. ££9 
section 2029(e) of the Administration bill? section 2042(d) of 
H.R. 157S. 

Construing both the Administration bill and H*R. 1578 
liberally, a magistrate (or any other judicial branch employee) 
is entitled to reinstatement unless his or her judicial branch 
employer determines that: (1) reinstatement is not feasible? &QS 
(2) the magistrate is otherwise eligible to acquire a status for 
transfer to a position in the competitive service in accordance 
with section 3304(c) of title 5, United States Code (1^, the 
magistrate is qualified for the competitive service under section 
3304(c)). §m section 2029(a) , (e) , of the Administration bill: 
section 2042(a) , (d) , of H.R. 1578- Under such a construction 
of the Administration and House bills, a magistrate who is not 
qualified to enter the competitive service pursuant to section 
3304(c) of title 5 would be entitled to reinstatement by his 
judicial branch employer, and repeal of section 631(j) of title 
28 would have no effect on the reemployment rights of magistrates 
who are not qualified for the competitive service. The sectional 
analysis accompanying the Administration's bill supports this 
interpretation. It states that section 631 (j) of title 28 is 
deemed redundant in view of the protections afforded magistrates 
in the Administration bill. 

It is possible / however, to construe the Administration bill 
and H.K. 15^8 as allowing a judicial branch employer to deny a 
magistrate (or any other judicial branch employee) reinstatement 
where the employer's circumstances have so changed as to make 
reinstatement impossible or unreasonable, regardless of the 
magistrate's qualifications for transfer to the competitive 
service under section 3304(c) of title 5. g££ section 2025(a), 
(i), of the Administration bill; section 2032(a) of H.R. 1578. 
If the Administration and House bills were so construed, repeal 
of section 631 (j) of title 2S would leave a magistrate who was 
not qualified for the competitive service with less protection 
than that provided under current law. 
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July 22, 1991 



The Honorable Alan Cranston 
Chairman, Consult tee on 

Voter ana' Affairs 
United states Senate 
Washington, D.C. 20510 

Dear Mr* Chairman s 

As requested, enclosed are our responses to the questions 
raised following the Hay 23 hearing on revisions to the 
Veterans* Reeaployiaont Bights statute. X apologise for 
the delay in forwarding then to you. 

If you need additional information, please let as know. 

Sincerely, ^ sY\* 




Enclosures 
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post mixpn qubstiobs 

7X091 

•mat* Veterans af fairs Ccnmlttee 

(Bearings on s. 1095) 

1. Xa MM a profile of Votaress Beaspioyasnt Bights (VU) 
coaplainta presented at a Boom veterans Af fairs* Conittaa 
h ear i ng indicated tBat sa pare est of all such ooaplalnts 
considered by the Department of Labor involved rains tatemants; a 7 
percent involved seniority, status and par; so percent involved 
dlseberges; and tba remaining is paroant involved pension*, 
vacations, and otbar fringe benefits. Tbs van ooaplaint profile 
also indicate* tbat ti paroant of tba oaaoa isvolvad reservists 
or members of tba national guard. 

*• Do TOR ooaplainta continue to folios tba 19M prof ila? 
If af tar reviewing your statistics yon find tbs ooaplaint prof ila 
to ba significantly different, plaaaa provide an updated 
aasaasasnt for tba raoord. 

B. Do blgb volume activity areas in tbs VBB eonplaint 
profile raflsot an aabiguity in currant law or natural points of 
conflict in tba reemployment area? 



A. Our data on VRR coaplainta has been refined since then by 
the addition of other issues. In 198S we only had eight 
categories of issues, a nunber that has been increased to 14 
categories of issuaa for 1989 and 1990. 



The essential difference is that in 1988 a large percentage, 
38 percent of our coaplainta, involved reinstatement. This 
percentage dropped to 24 percent in 1989 and 36.4 percent in 
1990. Also, the percentage of discharge coaplainta dropped from 
20 percent in 1988 to 13,6 percent in 1989 and 11.3 percent in 
1990* 



These reduced percentages in reinstatement and discharge 
complaints appear to be largely due to a new category: "Lost 
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Wages," which accounted for 18,6 percent of our cams in 1989 and 
18.3 percent In 1990. 

Another new category , Discrimination, accounted for 2.4 parcant 
of complaints in 1989 and 2*3 parcant in 1990. 

A complete braakdovn is providad bslov for your information. 
Numbers do not tally to 100% dua to rounding off; 



1989 1990 

Seniority 14.51 11.41 

Discrimination 2.4% 2.2% 

Discharge 13, ol 11.3% 

Lost Mages 18.6% 18.3% 

Pay Rate 4.7% 5.3% 

Pension 2.7% 2.8% 

Reinstatement 24.0% 26.4% 

Status 6.7% 8.0% 

Vacation 6.0% 5.9% 

ffaaltfe Benefits 0.8% 0.2% 

Layoffs 0.7% 0.8% 

Other Benefits 0.2% 1.3% 

Other 3.4% 3.8% 
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B- We generally equate the high vol use categories to natural 
points of conflict and to nisunder striding a aa to the 
requirements of the lav. I*. is our est! sate that 
misunderstanding of the lav is the most prevalent* It is 
noteworthy that over nineteen out of every twenty complaints are 
resolved short of litigation, many on the basis of negotiated 
settlements. 



2. Both the Administration draft of a VBB bill and B.B. 1578 
would repeal suhseotion «3l(j) of title 28, united states Code/ 
providing for the rsinstatesent rights of a sagistrata ordsrsd to 
sotive duty in the Armed Forces for sere than so day*. Bovsver, 
revisions of chapter 43 of title SB proposed therein call for 
Office of Personnel Management reemployment ass is tanas of 
judicial branch employees only if such employees ars qualified 
for competitive service under section 3304(d) of title 5. Plsass 
explain how deletion of section 831 1 j) of title as would affeet 
magistrates who are sot so qualified at the time of entry into 
active duty, 

Hfitfis The question that we recaived referred to section 3304(d) 
of title 5 f but we believe that section 3304(c) was intended. 



Under current VKR lav. *I1 judicial branch employees are to be 
reemployed by that branch (fias 38 u.S.c. § 2023(c)), although an 
enforcement s chess is lacking* A magistrate! under 28 U.S.C 
S €31 (j) , has an independent right to reemployment if the 
tern of office has not expired- if not reemployed! however, 
judicial branch employees currently do not enjoy the same right 
to reemploysent in the executive branch as is afforded to 
legislative branch employees. ££& 38 U.S.C. § 2023(b). 
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The Administration proposal and H.R. 1578 fundamentally charge 
the nature of the protection for judicial branch employees. 
Judicial branch employees, including magistrates, would continue 
tc have a right to reemployment with that branch. In certain 
circumstances, however, reinstatement to the original position 
■ay not be feasible. Under a liberal construction of the 
proposed statutory language, if the judicial branch employer 
determined that reinstatement is not feasible and the employe* is 
eligible for transfer to the executive branch pursuant to the 
terms of 5 U.S.C. Sec. 3304(c) , then the employee shall be 
offered employment in an alternative position {of like seniority, 
status, and pay) in the executive branch. 1 Magistrates, and 
other judicial branch employees who say be unable to seat the 
requirements of section 3304(c) (2), would not have this 
additional protection and would rely on their reemployment rights 
for reemployment by the judicial branch* 

The Administration proposal and H*R, 1578 would create a new 
safety net, similar to that provided to employees of the 
legislative branch, for certain employees of the judicial branch. 
This safety net was created in order to make treatment of those 



1 Section 3304(c) (2) allows a judicial branch employee who 
served for 4 years as a secretary and/or law clerk to a Federal 
judge or justice to acquire eligibility for transfer to the 
executive branch. 



ERIC 



419 



5 



employees consistent with the treatment afforded legislative 
branch employees and National Guard technicians. A safety net 
was also created for eaployees of the intelligence community 
agencies. Under the Administration proposal provided to you 
after S. 1095 was introduced, the employees of the Intelligence 
Community Agency are deemed qualified to be moved within the 
executive branch "unless the Director of the office of Personnel 
Management has evidence of the unsuitability* of the employee. 

In addition, the provision at issue, 28 U.S.C § 63l(j), deals 
with a very narrow class of persons. The task force that drafted 
the Administration's proposal was attempting, insofar as 
possible, to apply the reemployment statute uniformly to all 
employers and all seven uniformed services* Provisions 
identified as dealing with narrow groups in an inconsistent 
manner, therefore, were designated to be repealed. 

3. proposed sew section 432C of title as <»■ would be added by 
section 2 of s.iotl), a provision similar to proposed new section 
2034 |f) as would be added by section 2 of 8,ft, 1374), would limit 
the pension Sraef it plan rights or persons employed by private 
employers to employee pension benefit plans described in section 
312) of the employee retirement Income security Act of 1974 

Doom section 3(2) cower all pension benefit plan being 
used by eaployees with private employers? if not, please 
provide, as a technical service, legislative language to ensure 
fall coverage* 

Yes, the definition of an employee pension benefit plan under 
ERISA section 3 (2) {A) encompasses an employer arrangements 
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commonly referred to a* pension plana. The daf inition includaa 
arrangamente that provide retirement incoma aa wall aa those that 
defer conpenaation until termination of aaployaent- However, 
ERISA aaction 3(2) (B) a 1 lowa the Sacratary of Labor to traat 
severance pay arrangamente and supplemental retirement incoma 
paymente to rat ire aa aa valfare plana rather than pension plans* 

The Secretary has exercised this authority with respect to 
certain of these programs in regulations codified at 29 CFR 
2510.3-2 (These regulations also discuss other employer practices 
that do not constitute imp ley ©e benefit pension plans) . 
Therefore, while all employee pension benefit plans are covered 
under section 3(2) (A) of ERISA, some of them are treated ao 
welfare plana under the Department of Labor's regulations. 

4. Does proposed new aaction 4324 (as would be added by aaction 
2 of l.lOts) present any potential conflict with Internal Revenue 
Service regulations regarding defined contribution plans? If ao, 
please provide, as a technical service, legislative language to 
clarify the potential conflict* 

We defer to the Department of Treasury as to any potential 
conflict with the Internal Revenue Cede or regulations presented 
by this section. 

5. The Disabled American Veterans, on page t of their May 23, 

If il, written testimony, suggested that report language regarding 
proposed new section 4323 emphasise the Department of Labor • e 
retained authority to determine an employee* a qualifieatione for 
reemployment* Does the Department have such authority now? 

The current reemployment statute, the Administration's bill, 
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H,R. 1S78 and S. 1095, as currant ly written, do not give the 
Department of Labor (DOL) thie sort of factfinding authority. 
Such finding* of fact aro made by the Faderal Diatrict Courts or, 
for Fadaral employee cases, by tha Merit Systems Protection Board 
(HOT*). Thua, if an aaployar inaiata that a rattening vataran is 
not ontitlad to reemployment baoauaa ha or aha ia not qualified, 
bacauaa of a phyaioal diaability or for any other reaaon, the DOL 
role would be, at tha outeet, to investigate whether there ia a 
valid baaia for that claim. If tha DOL ware to find the veteran 
to be qualified and otherwise eligible for reemployment, the 
usual caee handling procedures would follow* Any final 
determination would be made by the court or the HSPB, with the 
employer having the burden of proof. 

The concern expressed by the Disabled American Veterans, as we 
understand it, is that an employer should not be able to defeat 
a veteran' a reemployment rights simply by assarting that the 
veteran is not qualified. We believe that concern is adequately 
addressed by the Administration's bill, H.R. 1578 and S. 1095, 
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THE SECRETARY Of VETERANS AFFAIRS 



WASHINGTON 



The Honorable Alan Cranston 
Chairman, Committee on Veterans' 
Affairs 

United states Senate 
Washington, D.C. 20510 



Dear Mr. Chairman? 



Enclosed please find the Department's responses to the 
follow-up questions you submitted following the May 23, 1991, 
hear i no on education and employment legislation* Thank you for 
the ^ortunity to provide this additional information for the 
record* 



Sincerely yours, 




Enclosure 
EJD/flc 
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Questions Submitted by Senator Cranston To The Department Of 
Veterans Affairs In Follow-Up To Kay 23, 1991, Hearing 



Question : l. The Enlisted Association of the sational Guard, on 
page 2 of their nay 23, 1991, written testimony expressed concern 
that section 2 of S. 868, which would provide coverage to ©embers of 
the Selected Reserve who had to discontinue their educational 
pursuit as a result of being ordered to serve on active duty in 
connection with the Persian Gulf War, would exclude those who had to 
discontinue the same pursuit as a result of volunteering for such 
service. Would this be VA's interpretstion? 

Response : The language in section 2 of S, 868 refers to individuals 
ordered to active duty under sections 672(a)* (d), or (g), or 673b 
of title 10, United States Code, The above sections, with the 
exception of section 672(d), provide authority to order any unit 
(and any ©ember not assigned to a unit) of a reserve component to 
active duty without the consent of those affected. Section 672 (fl) 
provides that a member of a reserve component may be ordered to 
active duty or retained on active duty with the member's consent, 
we defer to the Department of Defense's interpretation off whether 
the scope of the latter provision embraces the volunteer mentioned 
in your guest ion. 



Question : 2. Proposed new section 4322(d)(2) of S. 1095 provides 
that certain disabled veterans would have up to two years after the 
completion of their active-duty service to report back to their 
employer. The Disabled American veterans* on pages 7 and 8 of their 
Way 23, 1991 written testimony suggested thst VA veterans 
Rehabilitation specialists and Counseling Psychologists should be 
assigned case-manager responsibilities and be an intricate component 
of the rehabilitation plan. The DAV also suggested that, at the 
earliest possible date, VA and a representative of the employer meet 
with the disabled veteran to determine whether the job is still 
available; the veteran can return to his or her previous Job with or 
without job modifications or accommodations; the veteran would need 
any retraining or special equipment to facilitate a return to the 
job; and iff it is otherwise medically infeasible or if another job 
of comparable status is offered, any accommodations or special 
equipment or training would be needed. What are VA's views on these 
suggestions? 

Response ; Vocational rehabilitation specialists and counseling 
fsycbologists off the Vocational Rehabilitation Service are involved 
in helping service-disabled veterans who *re eligible for and 
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entitled to assistance under chapter 31 make the best use of 
their reemployment rights. Consideration of reemployment 
rights is a part of a comprehensive evaluation of the veteran s 
situation. If use of reemployment rights emerges as the most 
appropriate method of securing suitable employment , then this 
course is vigorously pursued. However, our experience also 
indicates that there ore situations, particularly for young 
veterans with little in the way of significant education, 
training or employment where a return to prior employment is 
not in the veteran's best interest* 

The suggestions made by DAV include many of the services which 
VA would furnish as a part of a rehabilitation plan under 
chapter 31 in which the goal of the program is to enable the 
veteran *o become reemployed in the occupation which he or she 
had held prior to his or her service in the Armed Forces. We 
have no objections to the specific suggestions made by DAV to 
help secure a veteran's reemployment rights. " Q 
believe that our staff should retain the flexibility both to 
help a veteran determine whether a return to prior employment 
is in his or her best interest and to use the procedures 
suggested by DAV on an individual basis as appropriate to the 
veteran's situation. 
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Honorabla Alan Cranston 

QttlxiU, Coasittaa on VaUrim' Affair* 

United Stataa £anata 

«*ablngton, D.C. 30510 



Our Kr. Chairman; 

X mm anolealng my rtiponu to your quo* t ion following tha 
Couittaa'a nay 23, 1991, haaring ooncsrning your bill, 
S* 1095, to aaand tha Vatarana Raaaployaont Rights lav. 

Z carta inly support your afforta to aufca tha atavtxtory 
aaployaant pro taction* for vatarana and raaarviata olotrar. 
X look forward to continuing to work with yoa and your avaf t 
on 8* 1095 as wall aa othar iaauaa of intaraat to vatarana. 



Slncaraly, 




Oonatanea Barry Raman 
Diractor 



Sncloaura 
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QUESTION FOR THE OFFICE OF PERSONNEL MANAGEMENT 
IN FOLLOW-UP TO NAY 23, 1991, HEARING 



The Disabled American Veterans , on page 9 of their 
Nay 2 3 , 1991 # test loony , asked whether currant lav 
provides that a veteran who is eligible for restoration 
to federal employment is entitled to all rights and 
benefits of federal employment, including pay, while a 
federal agency and the Office of Personnel Management are 
making a determination regarding the feasibility of 
reemployment or seeking to place him or her in a 
comparable job. What is OFH's position on this ques- 
tion? 

Applicable OPM regulations under the Veterans' 
Reemployment Rights law provide that an individual 
returning from military duty who is entitled to mandatory 
restoration "must be restored as soon as possible after 
making application but in no event later than 30 days 
after the application is received by the agency. » 
[3 CFR 1353, 301(a),] Thus, the * feasibility" of 
restoration is not an issue; the agency is obligated to 
restore a returning employee as soon as possible. In 
most instances, the employee simply returns to his or her 
former position and there is no delay in restoration* 
The instances in which restoration is delayed beyond 30 
days are very rare and in these cases the employee would 
receive back pay plus interest for loss of salary during 
periods in excess of 30 days* 

Federal employees may appeal an employing agency's 
failure to restore, or an improper restoration, to the 
Merit Systems Protection Board [5 U.S.C. 1204(a)]. On 
determination that an agency has failed or refused to 
comply with applicable law or regulation, MSPB may order 
corrective action and back pay for any loss of salary the 
employee suffered by reason of the agency's noncompli- 
ance. 
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THE SECRETARY OF VETERANS AFFAIRS 
WASHINGTON 



JUL 3 0 1991 



The Honorable Theses Daschle 
Coaaittee on Vetcans* Affairs 
United States Senate. 
Washington, p. C. 20510 

pear Senator Daschle i 

Enclosed please find the Department's responses to the 
questions which you submitted following the committee's 
May 23, 1991, hearing on Education and Employment Benefits. 
Thank you for the opportunity to provide this additional 
information for the record. 



Sincerely yours , 




Edward J* Dervinski 



Enclosure 
EJP/flC 
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Questions Submitted by Senator Daschle 
to the Department of Veterans Affairs 
following, the May 23, 1991, Bearing 



Question ; I. What is the average time for benefits processing at 
the St. Louis Regional Processing center? 

Response : St. Louis completes 77 percent of the initial chapter 30 
claims within 22 days. They process 97 percent of the eenrollments 
within 8 days. 

Questions 2. Is information on the number of recipients of 
on-the-iob training (OJT) and apprenticeship benefits readily 
available from st. Louis? 

a. If so# how many veterans are utiliiing these benefits 
in the region? 

h. if not, why is this information not yet available? 

Response ; Information is available from St. Louis. The information 
shows that at the end of March 1991 , the St* Louis processing center 
awarded chapter 30 benefits to 123 veterans pursuing on-the-job and 
apprenticeship training. 

Question : 3. Certainly, veterans are informed of their GI Bill 
benefits upon separation. What efforts are being made by the 
Department to inform veterans of OJT benefits that are available to 
them under the CI Bill? 

Response ; ?resepar*.tion briefings are provided to serviceraembers 
who will be separates in the near future. This effort is part of 
the Transition Assistance program authorised by Pub. L . 101-riO. 
Centrally prepared briefing materials address apprenticeship and 
other on-the-job training opportunities as one of the several 
options available as part of the GI Bill. 

Similarly, apprenticeships and other on-the-job training is 
described in va publications as one type of education and training 
that is available to Qualified veterans. The various types of 
training opportunities are generally listed without emphasis on any 
one particular type; e.g., in discussing noncontributory GI Bill 
benefits, VA Pamphlet 27-82-2 ( A Summary of Department of Veterans 
Affairs Benefits ) covers apprenticeship or other on-the-job training 
as a subheading; in discussing the Montgomery GI Bill, this same 
pamphlet has all training opportunities listed in ona paragraphs 

Benefits are payable for attendance at institutions of 

higher learning, noncollege degree programs, apprentice- 
ship/on-job training and pursuit of correspondence 
training. Veterans may pursue refresher, remedial 
and deficiency courses* and qualify for tutorial 
assistance • 
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VA Pamphlet 27-82-2 U sailed to each veteran 6 months after 
separation as part of the veterane MsiiUncc Discharge System 
(VADS). However, a special nailing for chapter 30 eligible 
individuals has been initiated as pert of the VADS program and this 
ulXing highlights eligibility to the various categories of 
education and training* including OJT and apprenticeship« Xn 
addition. VA Pamphlet * 22-79-1, which describes chapter 32 
f post-Vietnam Era veteran's educational assistance program), is 
sailed to each veteran who may qualify for that benefit program* 

A significant number of the more than 10 million public veterens 
assistance contacts each year are from new veterens and those 
eligible under one of the several education program* , These 
contacts result in extensive information dissemination on the 
various education programs and specific information on 
OJT/apprenticeship as it may appear warranted* 

We also send a veteran a summary of education benefits under the 
Montgomery ci Bill, VA Pamphlet 22-90-2 ( Summary of Education 
Benefits Under the Montgomery GX Bill - ActTve Duty Educational 
Assistance Program ), after we receive an application for chapter 30 
benefits. Thereafter, a copy is »ent annually to individuals in 
receipt of chapter 30 benefits. 

Quest ion i 4. What is the statu* of the report by the "Committee to 
Assess Veterans' Education,* which was due last August pursuant to 
section 320 of public Lav 99*576? 

Response i This report is still undergoing interagency review. In 
accordance with the office of Management and Budget's request, we 
are preparing current cost estimates for each of the recommendations 
made in the report as necessitated by the Omnibus Budget 
Reconciliation Act of 1990, 





